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E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present

Parliament assembled, and by the authority of the same, as follows: —

PartI

Flood and Coastal Erosion Risk Management

1. Key concepts and definitions

1 “Flood” and “coastal erosion”

(1) “Flood” includes any case where land not normally covered by water becomes
covered by water.

(2) It does not matter for the purpose of subsection (1) whether a flood is caused
by-

(a) heavy rainfall,
(b) a river overflowing or its banks being breached,
(c) a dam overflowing or being breached,
(d) tidal waters,
(e ) groundwater, or
(e ) anything else (including any combination of factors).

(3) But “flood” does not include —

2 Flood and Water Management Act 2010 (c. 29)
Part 1 — Flood and Coastal Erosion Risk Management

(a) a flood from any part of a sewerage system, unless wholly or partly
caused by an increase in the volume of rainwater (including snow and
other precipitation) entering or otherwise affecting the system, or

(b) a flood caused by a burst water main (within the meaning given by
section 219 of the Water Industry Act 1991).

(4) “Coastal erosion” means the erosion of the coast of any part of England or
Wales.

2 “Risk”

(1) “Risk” means a risk in respect of an occurrence assessed and expressed (as for
insurance and scientific purposes) as a combination of the probability of the
occurrence with its potential consequences.

(2) “Flood risk” means a risk in respect of flood.

(3) “Coastal erosion risk” means a risk in respect of coastal erosion.

(4) In each case the potential harmful consequences to be considered in assessing
risk include, in particular, consequences for —

(a) human health,
(b) the social and economic welfare of individuals and communities,
(c) infrastructure, and
(d) the environment (including cultural heritage).

3 “Risk management”

(1) “Risk management” means anything done for the purpose of—
(a) analysing a risk,
(b) assessing a risk,
(c) reducing a risk,
(d) reducing a component in the assessment of a risk,
(e) altering the balance of factors combined in assessing a risk, or
(f) otherwise taking action in respect of a risk or a factor relevant to the

assessment of a risk (including action for the purpose of flood defence).

(2) In particular, risk management includes things done —
(a) that increase the probability of an event but reduce or alter its potential

consequences, or
(b) that increase the probability of an event occurring at one time or in one

place but reduce the probability of it occurring at another time or in
another place.

(3) The following are examples of things that might be done in the course of flood
or coastal erosion risk management —

(a) planning, erecting, maintaining, altering or removing buildings or
other structures (including structures built or used for flood defence
purposes),

(b) maintaining or restoring natural processes,
(c) reducing or increasing the level of water in a place (whether or not it

results in a change to the water level in another place),
(d) carrying out work in respect of a river or other watercourse (such as

taking things out of it or supporting or diverting the banks),

Salient extracts from
the ‘Flood and Water
Management Act
2010’, as it refers to
the LPA’s powers and
responsibilities as
the ‘Lead Local Flood
Authority’.

This Act was previously
discussed in our Statement of
Case (Para. 60)

Although the extracts are
accompanied by notes below
from the appellant, they are
primarily are provided here for
the Inspectors convenience.

The full Act is of course
publicly available from:
www.legislation.gov.uk/
ukpga/2010/29

This is the Act of Parliament
that confers upon the LPA its
powers and responsibilities as
the ‘Lead Local Flood
Authority’; along with the
limits of those powers.

It begins by defining very
specifically, its terms;
beginning with it definition of
the terms ‘flood’ and ‘coastal
erosion’.

It is specific about when sewer
surcharge can be regarded as
‘flooding’ and excludes burst
water mains.
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(a) a flood from any part of a sewerage system, unless wholly or partly
caused by an increase in the volume of rainwater (including snow and
other precipitation) entering or otherwise affecting the system, or

(b) a flood caused by a burst water main (within the meaning given by
section 219 of the Water Industry Act 1991).

(4) “Coastal erosion” means the erosion of the coast of any part of England or
Wales.

2 “Risk”

(1) “Risk” means a risk in respect of an occurrence assessed and expressed (as for
insurance and scientific purposes) as a combination of the probability of the
occurrence with its potential consequences.

(2) “Flood risk” means a risk in respect of flood.

(3) “Coastal erosion risk” means a risk in respect of coastal erosion.

(4) In each case the potential harmful consequences to be considered in assessing
risk include, in particular, consequences for —

(a) human health,
(b) the social and economic welfare of individuals and communities,
(c) infrastructure, and
(d) the environment (including cultural heritage).

3 “Risk management”

(1) “Risk management” means anything done for the purpose of—
(a) analysing a risk,
(b) assessing a risk,
(c) reducing a risk,
(d) reducing a component in the assessment of a risk,
(e) altering the balance of factors combined in assessing a risk, or
(f) otherwise taking action in respect of a risk or a factor relevant to the

assessment of a risk (including action for the purpose of flood defence).

(2) In particular, risk management includes things done —
(a) that increase the probability of an event but reduce or alter its potential

consequences, or
(b) that increase the probability of an event occurring at one time or in one

place but reduce the probability of it occurring at another time or in
another place.

(3) The following are examples of things that might be done in the course of flood
or coastal erosion risk management —

(a) planning, erecting, maintaining, altering or removing buildings or
other structures (including structures built or used for flood defence
purposes),

(b) maintaining or restoring natural processes,
(c) reducing or increasing the level of water in a place (whether or not it

results in a change to the water level in another place),
(d) carrying out work in respect of a river or other watercourse (such as

taking things out of it or supporting or diverting the banks),
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(7) The Welsh Ministers must lay any guidance in draft before the National
Assembly for Wales; and it may not be issued if during the period of 40 days
beginning with the date of laying (ignoring any periods for which the National
Assembly is dissolved or is in recess for more than 4 days) the National
Assembly resolves that it should not be issued (in that form).

(8) The Welsh Ministers must lay the strategy before the National Assembly for
Wales.

9 Local flood risk management strategies: England

(1) A lead local flood authority for an area in England must develop, maintain,
apply and monitor a strategy for local flood risk management in its area (a
“local flood risk management strategy”).

(2) In subsection (1) “local flood risk” means flood risk from —
(a) surface runoff,
(b) groundwater, and
(c) ordinary watercourses.

(3) In subsection (2)(c) the reference to an ordinary watercourse includes a
reference to a lake, pond or other area of water which flows into an ordinary
watercourse.

(4) The strategy must specify —
(a) the risk management authorities in the authority’s area,
(b) the flood and coastal erosion risk management functions that may be

exercised by those authorities in relation to the area,
(c) the objectives for managing local flood risk (including any objectives

included in the authority’s flood risk management plan prepared in
accordance with the Flood Risk Regulations 2009),

(d) the measures proposed to achieve those objectives,
(e) how and when the measures are expected to be implemented,
(f) the costs and benefits of those measures, and how they are to be paid

for,
(g) the assessment of local flood risk for the purpose of the strategy,
(h) how and when the strategy is to be reviewed, and
(i) how the strategy contributes to the achievement of wider

environmental objectives.

(5) The strategy must be consistent with the national flood and coastal erosion risk
management strategy for England under section 7.

(6) A lead local flood authority must consult the following about its local flood risk
management strategy —

(a) risk management authorities that may be affected by the strategy
(including risk management authorities in Wales), and

(b) the public.

(7) A lead local flood authority must publish a summary of its local flood risk
management strategy (including guidance about the availability of relevant
information).

(8) A lead local flood authority may issue guidance about the application of the
local flood risk management strategy in its area.
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(9) A lead local flood authority must have regard to any guidance issued by the
Secretary of State about —

(a) the local flood risk management strategy, and
(b) guidance under subsection (8).

10 Local flood risk management strategies: Wales

(1) A lead local flood authority for an area in Wales must develop, maintain, apply
and monitor a strategy for local flood risk management its area (a “local flood
risk management strategy”).

(2) In subsection (1) “local flood risk” means flood risk from —
(a) surface runoff,
(b) groundwater, and
(c) ordinary watercourses.

(3) In subsection (2)(c) the reference to an ordinary watercourse includes a
reference to a lake, pond or other area of water which flows into an ordinary
watercourse.

(4) The strategy must specify —
(a) the risk management authorities in the authority’s area,
(b) the flood and coastal erosion risk management functions that may be

exercised by those authorities in relation to the area,
(c) the objectives for managing local flood risk (including any objectives

included in the authority’s flood risk management plan prepared in
accordance with the Flood Risk Regulations 2009),

(d) the measures proposed to achieve those objectives,
(e) how and when the measures are expected to be implemented,
(f) the costs and benefits of those measures, and how they are to be paid

for,
(g) the assessment of local flood risk for the purpose of the strategy,
(h) how and when the strategy is to be reviewed, and
(i) how the strategy contributes to the achievement of wider

environmental objectives.

(5) The strategy must be consistent with the national flood and coastal erosion risk
management strategy for Wales under section 8.

(6) A lead local flood authority must consult the following about its local flood risk
management strategy —

(a) risk management authorities that may be affected by the strategy
(including risk management authorities in England), and

(b) the public.

(7) A lead local flood authority must publish a summary of its local flood risk
management strategy (including guidance about the availability of relevant
information).

(8) A lead local flood authority may issue guidance about the application of the
local flood risk management strategy in its area.

(9) A lead local flood authority must submit a draft of the strategy and any
guidance under this section to the Welsh Ministers for review.

Flood and Water Management Act 2010 (c. 29)
Part 1 - Flood and Coastal Erosion Risk Management

9

(10) On a review, the Welsh Ministers may —
(a) approve the draft strategy or guidance, with or without modification,

or
(b) reject it.

11 Effect of national and local strategies: England

(1) In exercising its flood and coastal erosion risk management functions, an
English risk management authority must —

(a) act in a manner which is consistent with the national strategy and
guidance, and

(b) except in the case of a water company, act in a manner which is
consistent with the local strategies and guidance.

(2) But-
(a) subsection (1) does not apply in relation to the function of the

Environment Agency under section 7(1);
(b) the Agency must have regard to the national and local strategies and

guidance in exercising that function.

(3) In exercising a flood or coastal erosion risk management function in relation to
an area in England, a water company must have regard to the local strategies
and guidance.

(4) In exercising any other function in a manner which may affect a flood risk or
coastal erosion risk, an English risk management authority must have regard
to the national and local strategies and guidance.

(5) A cross-border internal drainage board for an internal drainage district that is
mainly in Wales must —

(a) act in a manner which is consistent with the local strategies and
guidance, and

(b) have regard to the national strategy and guidance.

(6) Subsection (5) does not affect the duties of a cross-border internal drainage
board under section 12.

(7) The Secretary of State may by order require a specified person to have regard
to the national and local strategies and guidance in exercising a statutory
function which may affect a flood risk or coastal erosion risk in England.

(8) In this section —
(a) references to the national strategy and guidance are references to (i) the

national flood and coastal erosion risk management strategy under
section 7, and (ii) any guidance on the national strategy issued by the
Environment Agency, and

(b) references to the local strategies and guidance are references to (i) any
local flood risk management strategy under section 9 for the relevant
area, and (ii) any guidance on a local strategy issued by a lead local
flood authority.

(9) In subsection (7) “statutory function” means a function conferred by or under
an enactment.

The Act is also very specific
about what the term ‘Risk’
means in the Act, and that it is
to be ‘assessed and expressed
(as for insurance and scientific
purposes) as a combination of
the probability of the
occurrence with its potential
consequences.’

The appellant maintains that
the Act is clear that flood risk
and any degree of flood risk,
are to be determined in an
objective and scientific
manner. This can only be
undertaken by qualified
individuals, studying all the
available evidence and
publishing their findings in a
manner open peer review. In
short, ‘Risk’ is to determined
as matter of scientific fact, not
opinion.

The Act clearly requires the
Lead Local Flood Authority to
develop, maintain, apply and
monitor a strategy for ‘local
flood risk’ management;
including surface runoff.

However…

… the Act requires the Lead
Local Flood Authority to do so
in a manner that ‘must be
consistent with the national
flood and coastal erosion risk
management strategy’

At (9): the ‘lead local flood
authority must have regard to
any guidance issued by the
Secretary of State the local
flood risk management
strategy.’

At 11 (1):: [the LLFA] ‘..must
— (a) act in a manner which is
consistent with the national
strategy and guidance..’
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(10) On a review, the Welsh Ministers may —
(a) approve the draft strategy or guidance, with or without modification,

or
(b) reject it.

11 Effect of national and local strategies: England

(1) In exercising its flood and coastal erosion risk management functions, an
English risk management authority must —

(a) act in a manner which is consistent with the national strategy and
guidance, and

(b) except in the case of a water company, act in a manner which is
consistent with the local strategies and guidance.

(2) But-
(a) subsection (1) does not apply in relation to the function of the

Environment Agency under section 7(1);
(b) the Agency must have regard to the national and local strategies and

guidance in exercising that function.

(3) In exercising a flood or coastal erosion risk management function in relation to
an area in England, a water company must have regard to the local strategies
and guidance.

(4) In exercising any other function in a manner which may affect a flood risk or
coastal erosion risk, an English risk management authority must have regard
to the national and local strategies and guidance.

(5) A cross-border internal drainage board for an internal drainage district that is
mainly in Wales must —

(a) act in a manner which is consistent with the local strategies and
guidance, and

(b) have regard to the national strategy and guidance.

(6) Subsection (5) does not affect the duties of a cross-border internal drainage
board under section 12.

(7) The Secretary of State may by order require a specified person to have regard
to the national and local strategies and guidance in exercising a statutory
function which may affect a flood risk or coastal erosion risk in England.

(8) In this section —
(a) references to the national strategy and guidance are references to (i) the

national flood and coastal erosion risk management strategy under
section 7, and (ii) any guidance on the national strategy issued by the
Environment Agency, and

(b) references to the local strategies and guidance are references to (i) any
local flood risk management strategy under section 9 for the relevant
area, and (ii) any guidance on a local strategy issued by a lead local
flood authority.

(9) In subsection (7) “statutory function” means a function conferred by or under
an enactment.
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SCHEDULES

SCHEDULE 1 Section 30

Risk Management: Designation of Features

“Designating authority’’

1 In this Schedule “designating authority” means —
(a) the Environment Agency,
(b) a lead local flood authority,
(c) a district council (whether or not it is a lead local flood authority),

and
(d) an internal drainage board.

“Responsible authority”

2 (1) The responsible authority in relation to a structure or feature designated
under this Schedule is the authority which made the designation, unless
sub-paragraph (2) applies.

(2) If an authority has adopted a designation in accordance with sub-paragraph
(3), the responsible authority in relation to the designated structure or
feature is the adopting authority.

(3) A designating authority may adopt a designation if —
(a) the authority which made the designation no longer has relevant

functions,
(b) the authority proposing to adopt the designation has relevant

functions, and
(c) the designation has not already been adopted by another authority.

(4) In sub-paragraph (3) “relevant functions” means flood or coastal erosion risk
management functions which may be affected by the existence or location of
the designated structure or feature.

“Owner”

3 In this Schedule “owner” in relation to anything which is or may be
designated means —

(a) the owner of the land on or in which the structure or feature is
situated, or

(b) if different, the person responsible for managing or controlling the
structure or feature.
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Water Industry Act 1991

50 After section 206(3) (c) of the Water Industry Act 1991 (exceptions to
prohibition on disclosure of information) insert —

“(ca) for the purpose of complying with a request under section 14
of the Flood and Water Management Act 2010;”.

Environment Act 1995

51 The Environment Act 1995 is amended as follows.

52 For section 6(4) (general supervision by the Environment Agency)
substitute —

“(4) The Agency shall in relation to England and Wales exercise a general
supervision over all matters relating to flood and coastal erosion risk
management, in accordance with Part 1 of the Flood and Water
Management Act 2010.”

53 Sections 14 to 19 and Schedules 4 and 5 (flood defence committees) are
repealed.

Local Government Act 2000

54 After section 21E of the Local Government Act 2000 (overview and scrutiny
committees: partner authorities) insert —

“21F Overview and scrutiny committees: flood risk management

(1) This section applies to a local authority which is a lead local flood
authority for an area in England.

(2) The arrangements required under section 21(2) include
arrangements to review and scrutinise the exercise by risk
management authorities of flood risk management functions or
coastal erosion risk management functions which may affect the
local authority’s area.

(3) A risk management authority must comply with a request made by
an overview and scrutiny committee, in the course of arrangements
under subsection (2), for —

(a) information;
(b) a response to a report.

(4) The Secretary of State may make regulations about the duty under
subsection (3) (which may, in particular, include provision about (i)
procedure, (ii) notices, (iii) exemptions, (iv) requirement to attend to
give information orally, (v) the nature of information and responses
that may be required, and (vi) publication).

(5) A risk management authority must have regard to reports and
recommendations of an overview and scrutiny committee in the
course of arrangements under subsection (2).

(6) Regulations under section 123 of the Local Government and Public
Involvement in Health Act 2007 may make provision about the
application of this section in relation to joint overview and scrutiny
committees.

At finally at 11 (4): [the LLFA]
‘an English risk management
authority must have regard to
the national and local
strategies and guidance.’

It is clear that an LPA acting
in it capacity as Lead Local
Floor Authority must do so in
a manner consistent with
national guidance; not one of
its own choosing.

Schedule 1.1 ’’, lists the
Environment Agency as the
principal designating
authority; a Lead Local Flood
Authorities, District Councils
and Drainage Boards are all
subordinate to it.

Environment Act 1995 also
emphasises the primacy of
the Environment Agency,
stipulating that: “The
[Environment] Agency shall in
relation to England and Wales
exercise a general supervision
over all matters relating to
flood and coastal erosion risk
management..”

Local Government Act 2000
makes provision for the
oversight of Lead Local Flood
Authorities and provides
arrangements for ‘scrutiny
committees’ to review how
Lead Local Flood Authorities
are excising their flood risk
management functions.
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