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07/02/2021  15:35:202021/0025/P OBJ Phil Thornton Dear councillors. You must reject this attempt to reduce eliminate the 36 affordable housing units and replace 

them with housing units. Both you and the GLA have targets for the share of affordable homes and developers 

must not be able to override with the specious viability argument. If thry walk away once you have rejected 

this, that is their choice - there will be other developers prepared the include affordable homes in the plan

31/01/2021  14:39:432021/0025/P OBJ Madeleine 

Abramson

This EL scheme met with many objections and was passed  partly because it had 36 units of affordable 

housing in an area where this is much needed. Now EL have come back and said they have insufficient 

funding to build and sell these affordable units - and are proposing that these 36 now be for private rental. This 

looks like a clever strategic planning game.

I am disgusted that they think this is ok - to just remove the affordable units which are so needed in this area. 

If EL are short of funding they should reduce the overall size of the project - NOT remove the affordable 

housing units.

I therefore thoroughly object - these 36 affordable units need to remain in a building that is already 

overdeveloped for the Swiss Cottage site.

30/01/2021  16:12:032021/0025/P OBJ Anne Charvet The proposed 24-storey tower block was inappropriate for the site at 100 Avenue Road from the original 

application, and it was a great relief when the excavation work stopped and it seemed we would be spared the 

block's intrusive presence.

It would be even less appropriate without the affordable housing units.  Planning permission should not be 

granted.

31/01/2021  10:32:512021/0025/P OBJ Helen Weavers I am horrified that yet again this developer is changing its plans in a way that makes them even less desirable. 

I urge the council to not accept a reduction in the safety levels of the building's cladding material nor a 

reduction in the amount of affordable housing. Surely those are absolute minimum obligations for a 

development like this nowadays. The pandemic cannot be used as an excuse for these changes.

31/01/2021  16:05:002021/0025/P INT Vanessa Ward The removal provision of any affordable housing in the scheme should not be allowed; all new housing 

construction of this type in London (and other areas) should include affordable housing.  

Regarding the proposal to use cheaper cladding; Grenfell should have taught us by now that this is not an 

acceptable option.  The cladding must meet or exceed all the current fire regulations and laws.  

Both of the above comments, I believe, are just common sense and humane.  Surely the pandemic has shown 

that we must look after each.

30/01/2021  15:49:542021/0025/P OBJ Michael Jampel Hello

I strongly object to the removal of affordable housing element.  If the developer is unable to include them and 

still make a profit, then they should sell the site to someone else who is more competent.  I would prefer to 

have the location empty for a longer period rather than lose the affordable housing element.

31/01/2021  10:03:452021/0025/P COMMNT Patricia Nolan Permission to build this block was given when/ because there were to be 36 flats for affordable housing. 

Reduced rental is a feeble replacement for this and who knows how it will be in the future. The whole project 

should be reviewed especially now corners are being cut.
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30/01/2021  23:34:582021/0025/P OBJ Alan Mason Approval for this development was granted - not by the London Borough of Camden - on the basis of 

information and calculations provided by the Applicant. A prudent developer would have made adequate 

provision for changes in the financial climate. It is not for Camden Council or the taxpayers of Camden to bail 

out the Applicant. The Applicant (EL) must be held to the commitments it made in the original application. This 

applies to both the proposed changes to the affordable housing element of the development and the proposed 

changes to exterior finishes. Camden is urged to refuse approval.

30/01/2021  23:35:062021/0025/P OBJ Alan Mason Approval for this development was granted - not by the London Borough of Camden - on the basis of 

information and calculations provided by the Applicant. A prudent developer would have made adequate 

provision for changes in the financial climate. It is not for Camden Council or the taxpayers of Camden to bail 

out the Applicant. The Applicant (EL) must be held to the commitments it made in the original application. This 

applies to both the proposed changes to the affordable housing element of the development and the proposed 

changes to exterior finishes. Camden is urged to refuse approval.

03/02/2021  07:01:262021/0025/P OBJ Sean 

Danischevsky

This application should be rejected. Affordible housing in this area is desperately needed and Essential Living 

should not be allowed to discharge their responsibility on this.

01/02/2021  18:49:002021/0025/P COMMNT SHIREEN 

FRASER

I was at the original meeting where the council rejected this project entirely. At the time, one of the councillors 

was dismayed that all the 'lower cost' housing would be in the small tower "that will keep them in their place" 

she said wryly. The idea that the developer would reduce this to such a small amount removes all justification 

for a project like this. It will do nothing to alleviate the housing crisis at the more affordable end of the 

spectrum and is likely to attract speculative investment buyers leaving flats empty as it is above a tube line in a 

congested traffic area. I do not believe that this amendment should be approved.

09/02/2021  12:48:112021/0025/P COMMNT Anita Plattner Apparently Essential Living¿s amendments to its original scheme have  removed any provision for affordable 

housing.  In other words, far from

enabling  a few of the thousands who¿ve  lost their  jobs and housing to obtain more  reasonable 

accommodation,  Essential Living has withdrawn

even that small possibility.  

I object  strongly.  Businesses have to make money;  it should not be at the expense of removing ANY 

affordable

housing. 

And as for cheaper cladding¿.apparently also in E.L,s amended application¿..after Grenfell 

Tower¿.presumably Camden will not agree to

that at least.

Anita Plattner

Page 13 of 35



Printed on: 10/02/2021 09:10:05

Application  No: Consultees Name: Comment:Received: Response:

29/01/2021  15:52:142021/0025/P OBJNOT David Reed THIS MUST NOT BE ALLOWED After a biased Public Enquiry and rubber-stamping by the government, 

Essential Living were given Planning permission despite the rejection of their original application for this awful 

and intrusive set of buildings. A major factor in giving this permission was the requirement for them to provide 

36 units of affordable housing (8 Intermediate Housing and 28 Affordable Rent) and 18 Discounted Market 

Rent units for a minimum of 15 years post completion.

Their proposed replacvement of these 54 homes with just 18 Discounted Market Rent units  is COMPLETELY 

UNACCEPTABLE. It is only 10% of the total number of flats and far below what is needed.

Please reject this attempt to renege on their agreement. Their complaint about the rise in building costs is 

irrelevant, flat rental prices have increased massively faster, so they will still make plenty of money. 

TAKE BACK CONTROL FOR A CHANGE: SAY NO!

David Reed, Treasurer, Save Swiss Cottage Action Group

01/02/2021  11:37:002021/0025/P OBJ Judith Gubbay I object most strongly to this proposed amendment. One of the main justifications offered to residents and the 

council of permitting the proposed development was that it would give much needed affordable housing. 

Without that element, it is unlikely that the original development proposal would have been approved by the 

council, which should stand its ground and say No.

01/02/2021  12:05:352021/0025/P COMMNT Joan Munro We desperately need more genuinely affordable housing locally. There are a huge number of poor people on 

Camden¿s waiting list. Some families have been living in one room for 14 years. The developer promised 

affordable housing and is now reneging on that commitment.  We don¿t need more flats for people to buy to 

let or as pied de terre in this area.

29/01/2021  22:11:122021/0025/P COMMNT charles lowe Please don't allow any 24 storey buildings on Avenue Road.  24 storeys would be TOTALLY out of keeping 

with everything else in the area.

30/01/2021  14:09:102021/0025/P PETITNOBJ

E

 Sanjay Khanna This amendment should be rejected as the entire basis for the project being approved by secretary of state , 

overruling the council and the residents, was that this would provide affordable housing for key worker and 

other deserving residents of Camden. If the company cannot fulfil its obligations, then perhaps they should 

stop buldng the project. This project has never been welcome in our communitya nd will cause serious harm 

to our neighbourhood and local residents.
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09/02/2021  18:12:532021/0025/P OBJ Belsize Society by 

Tom Symes

Objection by the Belsize Society to Application 2021/0025/P 100 Avenue Road

Belsize Society object to the application lodged by Essential Living to remove the affordable housing element 

of the development at 100 Avenue Road. 

The Society was one of many objectors to the original proposal which was granted on appeal by the Secretary 

of State on 18 February 2016. The application was extremely controversial and was opposed by a very large 

number of local residents and other interested parties. The Inspector’s Report and the Secretary of State both 

placed very significant weight on the value that would be derived from the affordable housing provision. Indeed 

it would seem highly improbable that the proposals would have been considered at all, let alone achieve a 

consent, without the affordable housing provision. 

The Applicant is now seeking to amend the provisions it agreed with London Borough of Camden to include in 

the S106 Agreement and the terms of which were approved by the Secretary of State and the Inspector in 

order to remove entirely the requirement to provide 36 affordable housing units. 

Savills state that ‘the statutory test to be applied when determining the acceptability of an application to amend 

an S.106 obligation is set out in S.106A(6)(c) of the Town and Country Planning Act 1990, namely where the 

(original) obligation continues to serve a useful purpose, whether the obligation sought by the application 

would serve the purpose (of the original obligation) equally well if it had effect subject to the modification 

specified in the application.’

Savills go on to say that ‘in this case it is possible to view the purpose of the existing S.106 deed either: a. as a 

document which secures a range of planning benefits including affordable housing, a purpose built community 

space, capacity for an upgraded entrance to the underground stations and contributions for education, 

employment and training, public art, public realm improvements and cycling infrastructure; or b. more narrowly 

as a document which for the purpose of the amendment to the affordable housing obligations sought by the 

application secures the maximum reasonable amount of affordable housing consistent with policy and the 

delivery of a viable scheme. Under either scenario the proposal the subject of this application satisfies the test 

set out in S.106A(6)(c) as it meets the purpose of the original obligations equally well.’

The Belsize Society believes that these statements do not provide any justification for the current application. 

The effect of the modification being sought would remove the obligation to provide the affordable housing, a 

key purpose of the original obligation. In order to satisfy the requirements of the statutory test the applicant 

must show that the obligation to provide affordable housing, which clearly serves a useful purpose, would 

serve that purpose equally well when modified by the application. Here it could not possibly do so if the 

affordable housing element is removed. It is absolutely clear that the purpose of the original application was to 

secure consent for a development of 184 flats, including 36 affordable flats, and other development, to support 

the case for this very controversial application. Given that the developer’s commitment to include affordable 

flats was seen as a key element in the original decision to grant the consent, neither of the two scenarios set 

out by Savills mean that the test set out in S.106A(6)(c) can be met by the proposal to omit the affordable 

housing.

The Belsize Society has reviewed the Inspector’s Report and the reasoning given in the letter of 18 February 

2016 from the Secretary of State – emphasis added to show the importance attached in the original decision 

process to the inclusion of affordable housing. It is clear from the Inspector’s Report and the letter from the 

Secretary of State that the inclusion of the affordable housing was a fundamentally important factor in the 

decision to approve the development. To allow the development to proceed without it would be wrong in law.

1. Inspector’s Report

23. LP Policy 3.3 relates to increasing Housing Supply. The Mayor recognises the pressing need for more 

homes in London in order to promote opportunity and provide a real choice for all Londoners in ways that meet 

their needs at a price they can afford. It notes that boroughs should identify and seek to enable additional 
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development capacity to be brought forward to supplement these targets having regard to other policies in the 

plan. The appeal was recovered for the Secretary of State’s determination on 11 March 2015, in pursuance of 

section 79 of, and paragraph 3 of Schedule 6 to, the Town and Country Planning Act 1990, because the 

appeal involves a proposals for residential development of over 150 units or on sites of over 5 hectares, which 

would significantly impact on the Government’s objective to secure a better balance between housing demand 

and supply and create high quality, sustainable, mixed and inclusive communities

28. LP Policy 3.8 aims to provide housing choice, including affordable housing, accessible housing and units 

of varying sizes and types. 

29. LP Policy 3.9 aims to achieve mixed and balanced communities by tenure and household income through 

small and large scale developments, which foster social diversity, redress social exclusion and strengthen 

communities’ sense of responsibility for and identity with their neighbourhoods.

 30. LP Policy 3.10 defines affordable housing and LP Policy 3.11 defines affordable housing targets. LP 

Policy 3.12 notes the maximum amount of affordable housing should be sought and that this can be the 

subject of negotiation, taking account of individual circumstances, and allows for reappraising of viability 

studies. [In the S106 Agreement Essential Living agreed to increases in affordable housing provision if values 

permitted this. It did not seek to cover decreases.]

41. Camden’s Site Allocations Local Development Document identifies 100 Avenue Road, Swiss Cottage. 

Allocation guidance indicates a mixed use redevelopment including permanent residential, and other 

appropriate town centre uses, such as retail and employment. Development is expected to optimise the site to 

provide housing, including affordable housing, include retail use or food and drink particularly to create active 

frontages at ground level. It is to respect the Swiss Cottage Open Space and contribute to the public realm 

with respect to public safety and improvements and contribute to local town centre improvements.

The Proposals 

46. The proposal is for a total of 184 new homes, which will include private rented units as well as affordable 

housing units.

110. The appellant identifies the public benefits of the proposal. Socially it would provide about 54 genuinely 

affordable homes and 130 private rented homes, meeting residential space standards. The mixed use and 

tenures provide a socially inclusive community.

The Mayor of London’s Housing supplementary Planning Guidance of 2012 has similar aims identifying 1200 

town centres of different sizes in London, and in line with the National Planning Policy Framework (the 

Framework) the London Plan anticipates that they will be the primary geographical focus for most new 

Londoners. 

113. It [the proposed scheme] meets the aspirations of the Framework and would be sustainable 

development. 

Camden’s case

136. In relation to affordable housing there is a target in CS Policy CS6 for 50% self contained affordable 

housing, with similar aims in DP Policy DP3. However the appellant provided viability information that indicates 

that what has been offered is the maximum viable and therefore acceptable.

138. It is accepted that there will be positive benefits from the proposal in terms of housing, affordable housing 

and space for the Winchester project. While the benefit of providing further housing is acknowledged, overall 

the harm is not outweighed by the benefits of the development.

364. Mr Reed questions whether the occupants of the units would walk or cycle, particularly as there is a Red 

Route adjacent. I believe the suggestion is that occupants of expensive flats would not wish to. There is no 

reason why these occupants should not walk and cycle; after all, the Prime Minster and London Mayor cycle 
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and there is no reason why others should not. In addition, many of the units will be affordable housing and 

those occupiers may also wish to walk and cycle. 

372. In these circumstances the second part of paragraph 49 would not come into play, but it is still necessary 

that housing applications should be considered in the context of the presumption in favour of sustainable 

development. I consider that great weight should be attached to the housing provision proposed.

 373. There was considerable concern raised by interested parties about the number of affordable houses 

proposed. The appellant has undertaken a viability appraisal that demonstrates what is proposed is 

reasonable and this has been accepted by the authority. In addition, as a check, the 106 agreement requires 

that the viability of providing affordable housing is re-assessed at the end of the project and if it is found that 

there should have been more affordable housing a mechanism is set out for adjustment by a deferred 

payment. I consider that this viability study and method of ensuring that adequate affordable housing is 

provided is reasonable and necessary and related to the proposal.

Planning Obligation and Conditions 

375. The Agreement is made between the London Borough of Camden and Essential Living (Swiss Cottage) 

Ltd and others with an interest in the land. 

376. I consider that the requirements for affordable housing and other associated controlling clauses are 

reasonable, necessary and related to the development and when viability is taken into consideration as set out 

above, I consider that it accords with the aims and objectives of policy. The viability study indicates that the 

extent of supply is reasonable, but I consider that it is reasonable that should the project viability be improved 

during construction that the affordable housing situation should be reviewed.

383. I conclude overall, apart from as identified above, that the section 106 requirements are necessary to 

make the development acceptable in planning terms, directly related to the development, and fairly and 

reasonably related, in scale and kind, to the development.

390. Overall there is considerable social benefit in the provision of the proposed housing and affordable 

housing, and by the provision of space for community use. The potential for the underground station to be 

improved would also be a significant benefit. There would also be an enhancement to the frontages of the 

buildings at ground level compared with the existing arrangement that could improve the vitality of the area.

395. Overall, I conclude that the social, economic and environmental benefits of the proposal make it 

sustainable development in terms of the Framework and that the substantial benefits considerably outweigh 

the harm that has been identified.

2. The Secretary of State’s letter of 18 February 2016

42. The Secretary of State has carefully considered the Inspector’s analysis of housing issues at IR371-373 

and agrees (IR372) that great weight should be attached to the housing provision proposed. 

43. The Secretary of State has carefully considered the concerns raised by interested parties about the 

number of affordable units proposed. He has also had regard to the viability appraisal and the Inspector’s 

analysis of the issue (IR373). He notes the Council and the Appellant agree (IQ30): that the provision of 36 

affordable units and 18 discounted market housing units for 15 years comprises a policy compliant affordable 

housing provision having regard to the viability of the proposed scheme with the provision secured by way of a 

section 106 obligation; that the s106 agreement includes a review mechanism requiring the viability of 

providing affordable housing to be re-assessed at the end of the project (within one year after the date of 

practical completion of the development) and if it is found that there should have been more affordable units a 

mechanism is set out for adjustment by a deferred payment; that a provision permitting the use of the 

community space for additional affordable units is necessary if the community space within the scheme is no 

longer required; and that as such the proposals would satisfy the provisions of Policies CS6 and CS19 and 

Policies DP3 and DP4. Overall, the Secretary of State agrees with the Inspector for the reasons given that the 
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viability study and method of ensuring that adequate affordable housing is provided is fairly and reasonably 

related in scale and kind to the proposed development and necessary having regard to the policy framework 

and the housing needs of the Borough (IR373).

47. Having carefully considered the s106 agreement and the Council’s response letter referred to in DL4, 

above, the Secretary of State concludes: That the contributions relating to affordable housing are excluded 

from Regulation 123; that the external public open space maintenance contribution is an obligation specific to 

this particular area of open space being provided and does not form part of any wider project or infrastructure 

provision; that the landscape and public realm contributions relate solely towards the proposal and do not form 

part of any wider project or infrastructure provision; that the travel plan monitoring contribution is a contribution 

towards the cost to the Council of monitoring the travel plan that will be agreed in respect of the development 

and is site specific and not part of any wider project; and that with respect to the carbon reduction contribution, 

the Council confirmed that 5 or more separate obligations have not already been entered into since April 2010 

within the relevant area which provide for the funding of that infrastructure project or type. The Secretary of 

State agrees with the Council that aside from these financial contributions that the s106 agreement contains 

site specific obligations relating to the carrying out, management and operation of this particular development 

and that none of the obligations provide for the funding or provision of an infrastructure project which has been 

part funded or provided by any other obligation.

52. Weighing in favour of the appeal the Secretary of State finds, for the reasons given above: considerable 

social benefit in the provision of the proposed housing and affordable housing, and by the provision of space 

for community use; the potential for the underground station to be improved would also be a significant 

benefit; there would be an enhancement to the frontages of the buildings at ground level compared with the 

existing arrangement that could improve the vitality of the area (IR390); and that the proposed development is 

an attractive design and will fit in with the area, although he agrees with the Inspector for the reasons given 

that this adds minimal weight to the planning balance (IR391).

53. Applying paragraph 134 of the Framework, the Secretary of State considers that the public benefits of the 

proposal outweigh the less than substantial harm, in Framework terms, to the Belsize Conservation Area. 

54.The Secretary of State considers, for the reasons above, and in agreement with the Inspector (IR395) that 

the social, economic and environmental benefits of the proposal make it sustainable development in terms of 

the Framework and that the substantial benefits considerably outweigh the harms that have been identified. 

He therefore concludes that there are no material considerations that indicate that the proposal should be 

determined other than in accordance with the development plan.

The Planning Inspector’s Report and the letter from the Secretary of State could not be clearer about the 

importance of the inclusion of the affordable housing obligations in the context of the approval of the scheme.

The current application

Savills have submitted their analysis on behalf of the Developer seeking to explain and justify the extraordinary 

suggestion that the affordable housing obligation should now be removed. 

1. Planning Analysis

‘2. Alongside this planning permission, a legal agreement was completed in accordance with Section 106 of 

the Town and Country Planning Act 1990 (as amended), and was entered into on 24 August 2015. 

3. Clause 3.2 of the S106 Agreement relates to the provision of affordable housing. Currently this requires 

the provision of 36 units (8 intermediate and 28 affordable rent) on a permanent basis and 18 units as 

discounted market rent for 15 years from practical completion of each unit. 

4.  In accordance with Section 106A of the Town and Country Planning Act 1990 (as amended), a 

modification of this obligation is now sought. With specific reference to S.106A(3) and S106A(6), it is noted 

that more than 5 years have passed since the agreement was made and that the proposed modification will 
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ensure that the modified obligation will serve its purpose equally well relative to the existing wording.

 5. Specifically, the modification will revise the provision of affordable to offer 18 units (10% of the units within 

the development) as discounted market rent units in perpetuity. This modification will ensure that the 

development continues to provide the maximum reasonable amount of affordable housing consistent with 

planning policy and the delivery of a viable scheme, as per the original intent of the obligation.’ 

The Belsize Society disagrees that the ‘modified obligation’ would serve the original purpose of the obligation 

to provide 20% of the units as affordable housing as set out in considerable detail in the S106 Agreement. If 

the obligation has been removed, how could it?

Savills set out the history of the discussions relating to the affordable housing element. ‘March 2014 Date of 

the original viability assessment that underpinned the proposed development August 2014 Completion of BPS’ 

independent assessment, on behalf of the London Borough of Camden, of the submitted viability report 2 - 

Confirmed that the maximum viable affordable housing provision was 25% September 2014 Increase in 

affordable housing offer, beyond agreed viable position.’

The Belsize Society challenges the suggestion that a developer can agree obligations to secure a consent and 

then seek to renege from those obligations once it has the consent. If that were permitted then the system of 

entering into obligations under a S106 agreement would be worthless. Here the developer took extensive 

professional advice and made a commercial decision to agree to provide affordable housing in order to secure 

consent for a development that presumably would not otherwise have been granted. 

Savills seek to justify the attempt to resile from the obligations by reference to the delay. The Belsize Society 

cannot accept that this is a valid reason. Any professional developer will understand that delays are likely to 

occur with a large scale and complex project. Here the developer appears to have failed to manage the 

process properly in particular by failing to meet the requirements in relation to the Construction Management 

Plan. After obtaining consent in February 2016 it belatedly started work with the terms of the S106 agreement 

in place. It then made a decision to stop work in June 2020, although work on construction projects was not 

prohibited by Covid-19 regulations. It cannot now claim that it is justified in changing the fundamental nature of 

the development because of its own delays.

Savills make a number of comments about the current viability of the scheme, which suggest that the original 

viability calculations were wrong. 

‘17. The original viability assessments supporting the consent did not reflect build to rent methodology or the 

consented affordable housing package - which included 18 discounted market rent homes in Block B. 

18. In 2014, the viability assessments that informed the consent valued the market homes as market sale 

rather than market rent. At the time, build to rent assessment methodology was in its infancy. Subsequent 

GLA guidance set out within the Homes for Londoners: Affordable Housing and Viability SPG 2017 has 

acknowledged that Build to Rent schemes typically perform less well than Market Sale schemes. The 

combined effect of the above factors and the additional 18 affordable homes was that the 2014 reports 

overstated the viability of the scheme.’

The Belsize Society feels that where a developer has employed experienced professionals to advise it and has 

taken commercial decisions that meant it took on obligations to provide affordable housing in order to gain the 

consent, then it should not be possible for the developer to seek to walk away from the obligations later. If it 

was badly advised it can seek redress from its advisers. If it took a commercial decision to accept the 

obligations in order to get the consent then it needs to live with the consequences of that decision.

 Savills make comments about increases in construction costs. The Belsize Society does not have the 

resources to analyse the information provided but comments that a near doubling in cost from £58.3m to 

£108.7m would be significantly higher than by applying any published inflation measure during the period.  

Savills seek to interpret the terms of the affordable housing obligations in the S106 agreement in order to 
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justify the current application. The Belsize Society feels that Savills’ interpretation bears no relation to the 

actual position

‘26. At the time that planning permission was originally granted, the Secretary of State confirmed the 

appointed Inspector’s assessment that great weight should be attached to the housing provision proposed by 

the development and that the provision of a purpose-built community facility was a significant benefit when 

assessing the planning balance during the application’s determination. Delivery of both of these elements 

(together with the other elements of the development) would provide for sustainable development. 

27. This aspect of the approved development has not altered; the delivery of this scheme provides significant 

planning benefits and will contribute to the sustainable development of the Borough.’

The Belsize Society comments that the suggestion that ‘this aspect of the approved development has not 

altered’ is clearly incorrect. The modification would mean that 36 affordable units, about a fifth of the total, will 

not be built. This is much more than a minor alteration.

 ‘28. The Secretary of State also confirmed that, in providing the maximum contribution possible regarding the 

viability of the scheme, the approved development offered a policy compliant provision of affordable housing. 

29. This position was agreed by the Council and followed independent assessment by the Council’s appointed 

assessor. At that time, this reflected the requirements of adopted policies CS6 and DP3. Although these 

policies have now been superseded by the replacement Local Plan adopted in 2017, the same principle is 

maintained today through policy H4. 

30. This approach also reflects the approach to viability in considering affordable housing contributions set out 

within Section 5 of the National Planning Policy Framework (NPPF) and supported by the relevant sections of 

the government’s Planning Practice Guidance on viability. This is clear that updated site circumstances and 

viability information can be taken into account as part of ensuring that development can continue to deliver the 

widest range of planning benefits. 

31. The purpose of Clause 3.2 of the legal agreement is to ensure that the development delivers the 

maximum reasonable amount of affordable housing consistent with both the requirements of planning policies 

and the delivery of a viable scheme. The inter-relationship between these two arms is key; if a scheme cannot 

be delivered viably then it will not be able to deliver the maximum reasonable amount of affordable housing.’

The Belsize Society points out that here the modification will mean the removal of all of the 36 affordable 

housing units. The proposal would also go against Policy H4 in the Camden Local Plan:

3.83. “…to expect a contribution to affordable housing from all developments that provide one or more 

additional homes and involve a total addition to residential floorspace of 100sqm GIA or more. The Council will 

seek to negotiate the maximum reasonable amount of affordable housing on the following basis:

[e.] .. an affordable housing target of 50% applies to developments with capacity for 25 or more additional 

dwellings”. 

Clearly the remaining 18 units (10% of the total) Discount Market Rent allocation would not be consistent with 

‘the maximum reasonable amount of affordable housing with planning policy’.

 ‘32. If economic conditions change compared to those in existence at the time when the original viability 

assessment upon which the clause is based was undertaken, it is reasonable to consider whether the clause 

as currently written can continue to ensure both of these elements are deliverable. 

33. The existing legal agreement includes provision for a review of the affordable housing contribution at the 

conclusion of the development project, to allow for an additional contribution to be made if the viability of the 

development has improved over time. This provision ensures that the development continues to be policy 

compliant by providing the maximum contribution to affordable housing with regard to the viability of the 

scheme. 

34. What this approach does not allow for is a scenario where viability worsens to an extent that the 
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development is no longer viable and cannot be delivered. This reflects that in a normal scenario, where 

development is no longer viable it will simply not be brought forward. 

35. Essential Living do not find themselves in a normal scenario. Despite the significant delays and cost 

increases faced, they remain committed to developing this project.’

The Belsize Society comments that Essential Living took a commercial decision to enter into the S106 

Agreement on these terms, without any provision for reviewing the number of affordable units in the event of 

an adverse change in viability. That was clearly a commercial decision made to secure the consent. It should 

not now be able to pick and choose which elements of the commitments it made at the time that it will 

continue to honour.

Savills suggest that the application is compliant with the original purpose of the S106 agreement. 

‘36. The amendments now proposed will still be compliant with the requirements of Policy H4 to provide the 

maximum contribution towards affordable housing with regard to the viability of the proposed development. 

Indeed, the applicant is prepared to go beyond this point and offer some affordable housing units beyond the 

maximum required by the viability assessment in the same way that was the case when permission was 

originally granted. 

37. Moreover, this amendment will not alter the existing purpose of Clause 3.2 within the legal agreement. 

The obligation will still secure the maximum contribution to affordable housing from the development, as was 

always intended, albeit the overall contribution will differ due to the changed circumstances with regard to the 

scheme’s viability that now exist.’

The Belsize Society feels that the original purpose of Clause 3.2 of the S106 Agreement would be wholly 

undermined if the obligation in relation to affordable housing provision is removed. The proposal also conflicts 

with Policy H4.

Savills suggest that the removal of the obligation is the only way that the development can be undertaken. 

‘38. As per the requirements of S106A(6), the modification proposed will ensure that Clause 3.2 will 

continue to serve its original purpose equally well. The purpose was to deliver the maximum contribution whilst 

maintaining the viability of the scheme to deliver the widest range of planning benefits; this modification will not 

change this purpose but will support the viability of the development and its ability to be delivered in much 

changed economic circumstances 6.5 years after the initial assessment of viability was made. 

39. The modification promoted by the applicant will facilitate the delivery of a viable development on this site, 

the continuation of development on this site and the significant planning benefits of housing delivery and 

provision of community facilities on-site. The only rational mechanism for addressing the overwhelming 

viability issue identified in the updated Savills Viability Assessment is the adjustment of the planning 

obligations and related definitions referred to in this document.’

The Belsize Society would point out that the Inspector and the Secretary of State have made it absolutely clear 

– see above – that the provision of the affordable housing was a key factor in the decision to permit this highly 

controversial development. 

Savills summarise the reasoning for the current application. 

‘41. In accordance with Section 106A, subsections (3) and (4), of the Town and Country Planning Act 1990 (as 

amended) it is proposed to amend planning obligations and related definitions within the existing legal 

agreement relating to approved development ref: 2014/1617/P in order to amend the agreed contribution 

towards affordable housing.

 42. It is proposed to revise the agreed contribution to now provide 18 units (10% of the development) as 

Discounted Market Rent in perpetuity. 

43. Without this change, further progression of the approved development cannot proceed. In simple terms, it 

will not be economically viable to do so and the wider planning benefits of 184 residential units, a purpose-built 
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community facility, improved retail spaces and the capacity for an upgraded entrance to the underground 

station will not be brought forward. 

44. The change in affordable housing provision will help address the economic challenges facing the site; the 

development will still exceed the requirements of planning policy and provide the maximum contribution 

towards affordable housing that can viably be offered. With reference to S106A(6) of Town and Country 

Planning Act 1990 (as amended), this modification will ensure that the obligation continues to serve a useful 

purpose equally as well as the original wording whilst supporting the viability of the development. 

45. In the context of the wider planning benefits, this is an appropriate change in the context of continuing to 

support sustainable development for the Borough.’

The Belsize Society comments:

The application would mean the removal of the 36 affordable housing units, 20% of the development. The 

developer’s offer to make the minor amendment so that the 18 Discounted Market Rent units are provided in 

perpetuity rather than for 15 years is a minor insignificant concession in the context of the removal of the 36 

units.

The agreement to provide the affordable units was a key factor in the decision to grant the original consent, as 

evidenced by the Inspector’s Report and the Secretary of State’s letter of 18 February 2016. The affordable 

housing is an integral and essential element of the development. If the affordable housing is not provided then 

the significant harm generated by the development will not be justifiable.

The developer made a commercial decision to agree to these obligations. It cannot expect to be released for 

the obligations because either the original validity calculations were wrong, or because it knowingly decided to 

include the obligations in order to achieve the consent.

The application should be refused.
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09/02/2021  18:30:432021/0025/P OBJ Beth Noakes I wish to object to the application lodged by Essential Living to remove the affordable housing element of the 

development at 100 Avenue Road. 

The original proposal which was granted on appeal by the Secretary of State on 18 February 2016. The 

application was extremely controversial and was opposed by a very large number of local residents and other 

interested parties. The Inspector’s Report and the Secretary of State both placed very significant weight on the 

value that would be derived from the affordable housing provision. Indeed it would seem highly improbable 

that the proposals would have been considered at all, let alone achieve a consent, without the affordable 

housing provision. 

The Applicant is now seeking to amend the provisions it agreed with London Borough of Camden to include in 

the S106 Agreement, and the terms of which were approved by the Secretary of State and the Inspector, in 

order to remove entirely the requirement to provide 36 affordable housing units. 

Savills state that ‘the statutory test to be applied when determining the acceptability of an application to amend 

an S.106 obligation is set out in S.106A(6)(c) of the Town and Country Planning Act 1990, namely where the 

(original) obligation continues to serve a useful purpose, whether the obligation sought by the application 

would serve the purpose (of the original obligation) equally well if it had effect subject to the modification 

specified in the application.’

Savills go on to say that ‘in this case it is possible to view the purpose of the existing S.106 deed either: a. as a 

document which secures a range of planning benefits including affordable housing, a purpose built community 

space, capacity for an upgraded entrance to the underground stations and contributions for education, 

employment and training, public art, public realm improvements and cycling infrastructure; or b. more narrowly 

as a document which for the purpose of the amendment to the affordable housing obligations sought by the 

application secures the maximum reasonable amount of affordable housing consistent with policy and the 

delivery of a viable scheme. Under either scenario the proposal the subject of this application satisfies the test 

set out in S.106A(6)(c) as it meets the purpose of the original obligations equally well.’

These statements do not provide any justification for the current application. The effect of the modification 

being sought would remove the obligation to provide the affordable housing, a key purpose of the original 

obligation. In order to satisfy the requirements of the statutory test the applicant must show that the obligation 

to provide affordable housing, which clearly serves a useful purpose, would serve that purpose equally well 

when modified by the application. Here it could not possibly do so if the affordable housing element is 

removed. It is absolutely clear that the purpose of the original application was to secure consent for a 

development of 184 flats, including 36 affordable flats, and other development, to support the case for this 

very controversial application. Given that the developer’s commitment to include affordable flats was seen as 

a key element in the original decision to grant the consent, neither of the two scenarios set out by Savills mean 

that the test set out in S.106A(6)(c) can be met by the proposal to omit the affordable housing.

In its objection to the application, the Belsize Society has reviewed the Inspector’s Report and the reasoning 

given in the letter of 18 February 2016 from the Secretary of State. It is clear from the Inspector’s Report and 

the letter from the Secretary of State that the inclusion of the affordable housing was a fundamentally 

important factor in the decision to approve the development. If the development proceeds without the 36 

affordable units it will be a completely different kind of building to that permitted by the original consent.  For 

the reasons given in Belsize Society’s submission to allow the development to proceed without it would be 

wrong in law.

The application would mean the removal of the 36 affordable housing units, 20% of the development. The 

developer’s offer to make the minor amendment so that the 18 Discounted Market Rent units are provided in 

perpetuity rather than for 15 years is a minor insignificant concession in the context of the removal of the 36 

units.
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The agreement to provide the affordable units was a key factor in the decision to grant the original consent, as 

evidenced by the Inspector’s Report and the Secretary of State’s letter of 18 February 2016. The affordable 

housing is an integral and essential element of the development. If the affordable housing is not provided then 

the significant harm generated by the development will not be justifiable.

The developer made a commercial decision to agree to these obligations. It cannot expect to be released for 

the obligations because either the original validity calculations were wrong, or because it knowingly decided to 

include the obligations in order to achieve the consent.

The application should be refused.

01/02/2021  10:34:512021/0025/P COMMNT J.Beveridge This proposal to downgrade the number of affordable rentals was likely to be the strategy of the developer 

from the start : throw in a few community benefits with the original submission in order to gain approval and 

then retract them later.  It is a very common practice with developers which has regularly been accepted by 

local councils.  Can the planning authorities, who I am sure fought hard for these concessions, insist that the 

developer is held to the original agreement ?

02/02/2021  12:20:582021/0025/P OBJ Dorothy Connell The proposed withdrawal of affordable units from this huge development at Swiss Cottage in favour of private 

rented units goes against the spirit of Camden Council's desire to increase the community mix in Swiss 

Cottage. This sort of trimming back of planning proposals (after the fact) is wrong and should be stopped. 

Please consider that even the current Conservative national government says it favour 

leveling up and providing opportunities for greater equality, but the bedrock of these ideas must be 

opportunities for more affordable housing. Camden should not trim its obligations on affordable housing.

30/01/2021  15:24:102021/0025/P OBJ Matteo Sotti The whole basis (itself questionable) on which Camden council approved the project (which is highly 

detrimental to the neighbours) was in order to obtain some affordable housing; if now this affordable housing 

is not delivered anymore, there is no public good whatsoever done by the project, and instead a loss for the 

local community having to live with another disturbing high rise.

31/01/2021  06:41:482021/0025/P OBJ Varsha Shah I strongly object to the variation of conditions and strongly suggest the Council does not give in to this.  

Camden has a severe housing crisis and should serve the local community with affordable housing which are 

increasingly restricted in the borough.
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