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	Proposal  

	Application for a Lawful Development Certificate as six self-contained residential flats.

	Assessment

	No. 41 Denning Road is a mid-terrace, five storey residential building with accommodation in the roof space. The building is on the northern side of the road. It is constructed with red bricks.
The building is not listed but is located in the Hampstead Conservation Area.

This application seeks to demonstrate that the building has been used as 6 nos. self-contained residential flats (Class C3). The applicant is required to demonstrate that, on the balance of probability, the use has occurred for a period of 4 or more years.
Applicant’s Evidence 

The applicant has submitted the following information in support of the application:

· Completed application form
· Cover letter

· Tenancy agreement for Flat 1, for a period of 6 months commencing from 01/03/2008 

· Tenancy agreement for Flat 1, for a period of 3 months commencing from 01/10/2008 

· Tenancy agreement for Flat 1, for a period of 5 months commencing from 01/03/2009  

· Tenancy agreement for Flat 1, for a period of 6 months commencing from 05/06/2009   

· Tenancy agreement for Flat 1, for a period of 12 months commencing from 08/03/2010 

· Tenancy agreement for Flat 1, for a period of 12 months commencing from 07/03/2011
· Tenancy agreement for Flat 1, for a period of 12 months commencing from 26/03/2013
· Tenancy agreement for Flat 2A,  for a period of 12 months dated 15/11/2010
· Tenancy agreement for Flat 2A for a period of 12 months dated 15/11/2011
· Tenancy agreement for Flat 2A for a period of 12 months dated 06/06/2015  

· Tenancy agreement for Flat 2A for a period of 12 months dated 30/04/2017 

· Tenancy agreement for Flat 2A for a period of 12 months dated 02/05/2018  

· Tenancy agreement for Flat 2A for a period of 12 months dated 25/08/2018
· Tenancy agreement for Flat 2B for a period of 12 months dated 04/02/2008  

· Tenancy agreement for Flat 2B for a period of 12 months dated 04/02/2009  

· Tenancy agreement for Flat 2B for a period of 12 months dated 04/04/2011  

· Tenancy agreement for Flat 2B for a period of 12 months dated 04/04/2012  

· Tenancy agreement for Flat 2B for a period of 12 months dated 14/05/2015
· Tenancy agreement Flat 3 for a period of 24 months dated 27/06/2014
· Tenancy agreement for Flat 3 for a period of 12 months dated 04/01/2016 

· Tenancy agreement for Flat 3 for a period of 12 months dated 04/01/2017  

· Tenancy agreement for Flat 3 for a period of 24 months dated 16/02/2018
· Tenancy agreement for Flat 4 for a period of 12 months dated 19/07/2010  

· Tenancy agreement for Flat 4 for a period of 12 months dated 19/07/2011  

· Tenancy agreement for Flat 4 for a period of 12 months dated 31/10/2018
· Tenancy agreement for Flat 5 or a period of 12 months dated 11/03/2009 

· Tenancy agreement for Flat 5 or a period of 12 months dated 11/03/2010 

· Tenancy agreement for Flat 5 for a period of 12 months dated 03/12/2011
· Memorandum agreement for Flat 5 for a period of 12 months dated 03/12/2012
· Memorandum agreement for Flat 5  for a period of 12 months dated 03/12/2013 

· Tenancy agreement for Flat 5 for a period of 24 months dated 27/09/2014 

· Tenancy agreement for Flat 5 for a period of 12 months dated 27/09/2016 

· Tenancy agreement for Flat 5 for a period of 12 months dated 10/06/2017
· Tenancy agreement for a Flat 5 for a period of 12 months dated 10/06/2018
· Details of Council Tax valuation from directgov website

The applicant has also submitted the following plans: 

· Site Location Plan at 1:1250
· As Built Plans – Upper & Lower Ground Floor (DR41_AsB_P_009-010 Rev B)
· As Built Plans – First Floor, Flat 3 (DR41_AsB_P_011)

· As Built Plans – Second & Third Floors (DR41_AsB_P_012-013)
Council’s Evidence 

Relevant Planning History
P9601542R3 – Conversion of two self-contained studio flats in the basement to one self-contained flat, together with the erection of a single storey rear extension with roof terrace over and alterations to the front area, as shown on drawing number 1898/07 rev d – Permission granted. 07/11/1996

9501948 - Conversion of basement and ground floor to a three bed maisonette, and internal alterations to staircase giving access to existing retained units on the upper floor – Appeal dismissed. 15/01/1997

9401769 – Change of use from two bedsits at 2nd/3rd floor level to use as a self-contained flat and the erection of a rear roof extension and roof terrace as shown on drawing numbers 

79.TP1A and 79.TP2A revised by letter dated 3 February1995 – Permission granted. 16/11/1994

9400132 – Application for a Lawful development certificate as five flats and four bedsits – Certificate granted. 28/01/1994

9300829 – Application for a Certificate of Lawfulness for an existing use as self-contained units – Certificate refused. 15/10/1993

Site visit

A site visit to the property was undertaken on 03/05/2019. The officer was satisfied that the flats had been occupied for residential use for some time.
Assessment 

The Secretary of State has advised local planning authorities that the burden of proof in applications for a Certificate of Lawfulness is firmly with the applicant (DOE Circular 10/97, Enforcing Planning Control: Legislative Provisions and Procedural Requirements, Annex 8, para 
8.12). The relevant test is the “balance of probability”, and authorities are advised that if they have no evidence of their own to contradict or undermine the applicant’s version of events, there is no good reason to refuse the application provided the applicant’s evidence is sufficiently precise and unambiguous to justify the grant of a certificate. The planning merits of the use are not relevant to the consideration of an application for a certificate of lawfulness; purely legal issues are involved in determining an application.
From the evidence provided, it would appear that Flats 1, 2A, 2B, 3, 4 and 5 have been used to provide medium-to-long-term private accommodation. The number of residents in each flat range from 1 to 3. The submitted plans and officer’s site visit both show each flat is self-contained with its own toilet and kitchen facilities.
The Council Tax records list the site as being in domestic use and the each flat is taxed separately.
The Council does not have any evidence to contradict or undermine the applicant’s version of events. The information provided by the applicant is deemed to be sufficiently precise and unambiguous to demonstrate that ‘on the balance of probability’ the building has been used as 6 nos. separate, self-contained flats for a period of more than 4 years as required under the Act.

Recommendation: Approve



