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Friday, 12 November 2004

LORD JUSTICE PILL: Lord Justice Laws will give the first judgment

L.

phone development; that is to say the respondent proposed to install and extend certain
telecommunications equipment at Harrogate. There had been an existing

telecommunications mast in place on the site since July or August 2001, but that
accommodated the antennae of the first respondent only.

than the existing one.

The reasons given by the local planning authority for refusing permission were cited by
the learned judge at the beginning of his judgment:

"The proposed mast and headframes due to their bulk and massing

on would unreasonably detract from
elling houses and the amenity of the

local facilities such as to conflict with Policies of the Harrogate District

Local Plan.”

The first respondent's appeal to the Secretary of State's Inspector was conducted by the
written representations procedure. The first and second respondents both put in ful]

appeal statements, as did the local planning authority. As the judge was to point out,
the Inspector did not uphold the local planning authority's origj

"10. Concerns have arisen in recent years about the possible dangers to
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Since, as I shall show, it is a principal

the judge misunderstood relevant provisions contained within the policy document,

PPG8, I should set out that document's material paragraphs at this stage. PPG8 has
been effective from 22 August 2001 when it replaced its predecessor of December
It gives planming policy guidance in the field of telecommunications

s. The critical passages are paragraphs 29 and 30, which are replicated in
the same words in paragraphs 97 and 93 of the appendix. This is what they say:

development

health arising from the use of mobile phones and the emission of radio
frequency from them and from the transmission stations of the kind to
which this application refers. Particular concern was expressed about the
siting of base stations on or near school premises. Therefore, the

Government decided to establish an independent expert group to examine

possible effects of mobile phones, base stations and transmissions on

health. The group's Chairman was Sir William Stewart. It made a

comprehensive enquiry into the problem and published a detailed report
in April 2000.

11. The Report recommended that a precautionary approach to the use of
mobile phone technologies should be adopted until much more detailed

_scientifically robust information on any health risks beco

mes available.
They recommended that the ICNIRP [International Commission on Non-

Tonising Radiation Protection] (International) guidelines for public

exposure be adopted for use in the United Kingdom, rather than the
national guidelines. '

12. The group specifically considered the question of the siting of base

stations near schools, and made a number of detailed suggestions, relating
to the siting of such stations

and to the areas within which the beam of
greatest radiofrequency intensity should or should not be allowed to fall.

13. There was a prompt response from the Government, published in
May 2000. In broad terms the recommendations made by the Stewart
Group were accepted. It was agreed that the emissions from mobile
phones and base stations should meet the international guidelines.

14. Dealing with base stations near schools, the Government agreed
'schools and parents should be reassured that the base stations near
schools ... operate within the guidelines'. The Government did not
expressly accept the Group's recommendations concerning the area of the

beam of greatest intensity, but stated that it would be working with the
Group on the further issues relating to this.

15. There then followed, on 22nd August 2001, Planning Policy

Guideline 8 (PPG8) dealing with planning

aspects  of
telecommunications.”

"g7. Health considerations and public concern can in principle be material

QMITH RERNAT, WORDWAVE

contention of the appellant Secretary of State that



considerations ip determini
Prior approval. Whether such matters are materal ip 3
ultimately a matter for the courts. Itis for the decision

local planning authority) to determine what weight
considerations in any particular case.

98. However, it is the Government's firm view that the pl

anning system
Is not the place for determining health safeguards.

It remaing Central

Those are the critical paragraphs, but I should also read paragraph 99 of the appendix
(replicating paragraph 31 of the policy):

"All new mobile phone base stations are expected to meet the ICNIRP
guidelines. However, al] applicants  should include with thej;
applications, a Statement that self-certifies to the effect that the mobjle

mast, and the effect of the Increased output from the p
to the existing mast "

greatest intensity' from an
mstallation should not fall upon schools. FPPG8 states that she

Government's acceptance of the precautionary approach recommended
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10.

11.

by the Stewart Group's report 'Mobile Phones and Health' is limited to

the specific recommendations in the Group's report and the Government's
response to them.

' 12. Mobile Phones and Health - the Government's Response states that
the Stewart Group recommended (1.42), in relation to macrocell base
stations sited within school grounds, that the beam of greatest intensity

" should not fall on any part of the school grounds or buildings without
agreement from the school and parents. Similar considerations should
apply to macrocell base stations sited near to school grounds'. The
proposed installation would be sited some 200m from Woodfield
Community Primary School building, and some 250m from St Roberts
Catholic Primary School building; Harrogate Granby High School would
be about 450m distant. Both Primary Schools would appear to have
buildings and/or grounds. that would be within the beam of greatest
intensity. The Government Response further states: Government agrees
that schools and parents should be reassured that base stations near
schools ... operate within guidelines. We will be working with the Stewart
Group on the further issues regarding measurements of emissions Jfrom

base stations on or near schools and how to take forward the
recommendation on the 'beam of greatest intensity'.

13. The Stewart Report, the Government Response, and PPG8 together
appear to suggest that even under the 'beam of greatest intensity' there
would be no sk to young children from emissions within ICNIRP
“guideline levels. However, on the question of the recommendation on the
beam of greatest intensity, the Government response is open-ended rather
than conclusive. This matter is of particular relevance to the current case.
14. 1 conclude that the appeal proposal in its present form provides
insufficient reassurance that there would be no material harm to the living
conditions (in terms of health concems) specifically of the group
identified by the Stewart Report as potentially vulnerable: that is, of

young children, in this case at both Woodfield Community Primary
School and St Roberts Catholic Primary School.”

The respondents took two points upon their appeal under section 288: 1. The Inspector
had misconstrued Government policy, that is to say PPG8. 2. The Inspector had failed
to give adequate reasons for his decision. As for the first, the respondents’ essential
argument advanced by Mr Katkowski QC was that the effect in particular of PPG8
appendix paragraph 98 was that if international guidelines are met that is the end of the
matter. Therefore, since in this case it was beyond contention that the ICNIRP
standards were met (the emissions from the equipment would be lower than those

standards by a factor of thousands) the Inspector should simply have been satisfied of
that state of affairs.

There was of course a self-certificate within the terms of paragraph 99, and so the
argument proceeded thus: the Inspector was not entitled to reject the appeal proposal on
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12.

13.

14.

1n the decision letter of any such departure.

In fact the Inspector plainly did not view his decision ag departing from the Policy

Guidance ip PPG8. He considered it wag consistent with the guidance; and that,
submitted Mr Katkowski, Was a misconstruction of

the policy. On this first point the
judge agreed with M Katkowski. He said this:

8. Regrettably the Inspector appears to have misunderstoog Govermnment

2
Planning Policy on this topic as set out in PPGS8 and failed to give
adequate reasons for his decision.”

by Mr Coppel that in accepting Mr Katkowski's argument that once compliance with

at effect - that was the end
e it was shown by such

lon-maker could not within
the policy.distinctly refuse planning permission Ol grounds of a perceived health rigk.

f'the policy. It ig said, and

paragraph 98, namely that once ICNIRP guidelines are met and certified it should not
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15.

- 17.

18.

19.

It is convenient to return to the language of paragraph 30/98. Mr Coppel submits
distinctly that where the paragraph states it should not be necessary for an authonty to
consider further the health aspects and concerns, the expression simply means what it
says and is to be distinguished from such phraseology as "it will not be necessary so to
do". This is an expression of view or approach, not itself a distinct policy properly so-
called. In addition to the language, it is submitted that the approach which Mr Coppel

. would advocate sits comfortably with other proposals in PPG8 such as paragraph 63

and 83 of the appendix. He adds that his approach accords with the general nature of

planning policy guidance and makes what he calls policy sense.

16,

This aspect of the case is at the heart of the appeal. If Mr Coppél 1s right then, on the

face of it, the Inspector was entitled to conclude (as he did) that there had been -

insufficient reassurance regarding public concern about health without having to treat
such an approach as being a departure from the policy. If he was wrong about it, the
Inspector has departed from Government policy without explaining why.

The Secretary of State's next submission is that the Judge gave no reasons for his

conclusion that the Inspector had failed to give adequate reasons for his. Then it is said
that the Inspector's reasons were in any event sufficient and intelligible; and finally,
there is a submission that the judge on an appeal on law only was.not entitled to find (as

~ he did here) that the respondent gave insufficient reassurances about health concems

for young children unless it had been perverse to find otherwise, which it was not. This

clutch of arguments in truth adds nothing to the principal argument when the matter is
examined, but I will retumn to them briefly.

T address, first, the substantive point of construction. I do not consider that a substantial
distinction can be drawn between the expression of policy in paragraph 97 and the
expression of a view or opinion in paragraph 98. Paragraph 97 in truth essentially

states matters of background, the legal setting of the Secretary of State's policy, and in

98 the policy is expressed that if in any given case the ICNIRP guidelines are met the
planning authority should not have to look further in relation either to an actual health
risk or perceived health risks. The rationale of the policy is the first sentence which, to

my mind, is important for an understanding of the whole. There, the Secretary of State
says this:

" .. it is the Government's firm view that the planning system is not the
place for determining health safeguards.”

What follows is drawn in the light of that first statement. It seems to me plain that that
is as much policy as anything else in the document. Certainly the text leaves open the
possibility (and this is no more than a conventional aspect of administrative law) that
there might be a case in which the planning authority would be justified in looking
further and, to that extent, departing from the policy. But that would be an exceptional
course which would have to be specifically justified, as the judgment of Woolf J (as he
then was) in Gransden v Secretary of State for the Environment [1986) JPL 519, cited
to the judge by Mr Katkowski, amply demonstrates.
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23.

Accordingly, as it Seems to me, the judge was nght to hold that the Inspector
misunderstogd PPGS. With deference to Mr Coppel, I was not assisted by hjs

graphs in the appendix. It Seems to me that the suggestion that
the approach advocated by the Secretary of State is more in accordance with
nature of planning policy guidance and makes what Mr Coppel called "policy sense" is
without any force. Once one recognises the thrust given to paragraph 98 by its first
sentence, this ig simply a classic piece of planning policy.

the general

It is important to have 1n mind that this is a case in which the developers did not merely
1ssue the self-certificate referred to in paragraph 99 that there is detajled
correspondence between the developers and aj] three schools, as wel] as the local
planning authority. We have beep shown some of the letters this moming. I do not

Propose to read them out, by I will indicate that I have had particular regard to the

developers' letter to the Catholic Primary School of 29 Jamuary 2003, which sets out

technical information. Reading the letter I do Dot consider that to be a vice, The letter
was written to the head teacher of the Catholic Primary School. If the head teacher did
not understand the letter - and I'make no such Suggestion - it was of course open to him
or her to. take advice about it. Moreover, the letter ends with an invitation for the

shown that. If one were looking to see whether the In
there was insufficient consultation or reassurance here, it i
see how such a conclusion could be armived at.

that the Inspector fajled to give adequate reasonsg for his decision.
itself is an unreasonable conclusion. However the reality is that the
feasons as to why he concluded as he did. He certainly referred :

matters as "the beam of greatest intensity" and so forth, but there is no discussion of the
communications that had actually passed between the parties. In any event, we must be
primarily concerned with the legal integrity of the Inspector's decision letter and, in my
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25.

26.

2.

28.

29.

30.

jﬁdgment, for reasons I have given, that is fatally undermined by the Inspector's
misconstruction of the policy.

Finally, there is the criticism of the judge's own statement that sufficient reassurances
had been given. Given the view I have taken of the construction of PPG8 that was
necessarily correct. The assurance consisted in certification of the compliance with

ICNIRP, at least in the context of the letters earlier written. The judge's comment 18
accordingly unobjectionable.

"For all these reasons, in my view, the leamed deputy judge was right to quash the

Inspector's decision, and for my part I would dismiss this appeal.

LORD JUSTICE MUMMERY: I agree.

LORD JUSTICE PILL: I also agree. Laws LJ has referred to PPG8 and, in my
judgment and in agreement with him, clear guidance is given there on the matters
which arise in this appeal. If that guidance is to be departed from sound reasons are to

be expected. The Inspector was not, as he appeared to think, making a decision in
accordance with the guidance.

‘What the Inspector has sought to rely on, notwithstanding the PPG, is a paragraph in
the Government's response to the report of an expert committee chaired by Sir William

Stewart. . The Inspector has cited the Government response at paragraph 12 of his
report: :

"[The] Government agrees that schools and parents should be reassured
that the base stations near schools... operate within guidelines. We will
be working with the Stewart Group on the further issues regarding
measurements of emissions from base stations on or near schools and how
to take forward the recommendation on the "beam of greatest intensity."

In paragraph 13 the Inspector stated that the Government response is "open-ended".
Reassurance was given as to the operation being within guidelines, both in the
certificate supplied and in detailed explanations in correspondence, to which Laws L]
has referred. These assurances were accurate, as acknowledged by the Inspector in
another part of paragraph 13 of his report. That part of the Government's response
which deals with reassurances is not open-ended. All that is open-ended in that
response is the second sentence quoted by the Inspector in relation to further work upon
the measurements of emissions. In my judgment, the assurances required by the
Government response were given in this case. I agree with Laws L] that the Inspector

was not following, though he thought he was, policy, and he has not sought to justify'

any departure from policy.

For those reasons and the reasons given by Laws LJ I agree that this appeal should be
dismissed. '

(Appeal dismissed; Appellant do pay Respondents' costs, such costs to be the subject
of detailed assessment). ' -
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