GUIDANCE for GRANTORS and their PROFESSIONAL ADVISORS


INTRODUCTION

1
This documents sets out guidance for grantors and their professional advisors on agreements pursuant to the Electronic Communications Code (‘the Code’).  The Code is Schedule 2 to the Telecommunications Act 1984 as amended by Schedule 3 to the Communications Act 2003.  These agreements are colloquially known as ‘wayleaves’.

2 The Code, and agreements made under it, aim to strike a fair balance between the interests of grantors and the electronic communications provider, in this case Virgin Media.

3 A key principle of the Code is that no-one “should unreasonably be denied access to an electronic communications network or to electronic communications services” – see Paragraph 5 (3) (b) of the code.  Virgin Media believes that delay in securing an agreement can amount to denial of such access.

4 Normally, Virgin Media seeks an agreement under the Code in order to provide someone with a telephone or data service.  Delay to the grant of a Code agreement is likely to result in a person or a business without a telephone/data service.  Therefore, applications for Code agreements are by their nature urgent.

5 Virgin Media has the power to apply to the County Court (Sheriff Court in Scotland) for an Order conferring the rights which we need, and will look to use this right where there is undue delay in reaching agreement.  The Court has a wide discretion as to the terms associated with such an Order.  

6 Under the Requirements of Writing (Scotland) Act 1995 the grantor’s signature requires to be witnessed for Agreements in Scotland.

THE NATURE OF A CODE AGREEMENT
7 A Code agreement confers the right for an electronic communications operator to install and keep apparatus on the grantor’s land and to access the land to do so.  It is made pursuant to paragraph 2 of the Code.

8 Accordingly the rights sought are limited in scope.  A Code agreement is not a lease, and Landlord and Tenant legislation is not relevant.  A wayleave is in the nature of a licence but one which is subject to the provisions of the Code.

9 A Code agreement does not confer or convey a legal interest in the land.  It is not registerable as a charge – see Para 2 (7) of the Code.  Accordingly there is no requirement for an agreement to be engrossed and sealed as a Deed.

10 Grantors may be concerned about what would happen if they wish to develop their property after an agreement is reached.  Paragraph 20 of the Code deals with this situation, it provides that a grantor who wishes to ‘improve’ (the term includes development and change of use) their land may give notice to Virgin Media requiring the apparatus to be altered, moved, or removed.  Whilst Virgin Media can serve a counter-notice (which would result in the matter being decide by a court), Virgin Media has a clear policy to co-operate in Paragraph 20 situations, our main concern is  our customers right to have service and we would work with the grantor in these situations, and use reasonable endeavours to find an alternative location for the apparatus reasonably satisfactory to both parties.

VIRGIN MEDIA’S STANDARD WAYLEAVE AGREEMENTS
11 Virgin Media believe that its standard wayleave agreement meets the reasonable requirements of the grantor in the vast majority of cases.  As such we anticipate that variations to the standard document will be rarely required.

12 Virgin Media require all negotiations to be concluded quickly, so that the telecommunications services which are dependent on the agreement can be delivered without delay, and to keep costs associated to the agreement to a minimum for all parties involved.

PROFESSIONAL FEES
13 Virgin Media’s policy for payment of professional fees is continuously reviewed and may change at any time without notification.

EXECUTION AS A DEED

14
There is no legal requirement for a Code agreement to be sealed as a Deed and Grantors should be dissuaded from following this line.  

