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Appeal Ref: APP/F5510/C/02/1087789
Land at 192 Chiswick High Road, Chiswick. London

¢ The appeal is made under section 174 of the Town and Country Planning Act 1990 as amended by
the Planning and Compensation Act 1991,
e The appeal is made by Caffe Nero against an enforcement notice issued by the London Borough of
: Hounslow Council.
« The Couceil's reference is HF/P11.3453,
o The sotice was issued on 18 February 2002, :
+  The breach of planning contml as allcgeq in the notice is the material change of use of the premises
) to a ¢afé (A3) use, .
«  The requirements of the notice are cease the use ol the premises as a café (A3) use,
*» The pericd for compliance with the requirements is three months.
.+ The appeal is proceeding on the grounds set out in scction [74{2)(h), {¢) and (f} of the 990 Act,
Since the prescribed fees have not been paid within the specified period, the deemed application for
planning permission does not fall lo be considered.

Summary of Decision: The appeal is allowed and the netice is quashed.

PROCEDURAL MATTERS
). After my accompanied site inspection I made an unaccompanied visit to the Costa Brothers *
oremises at 181 Camden High Street, NWT, at the request of the Appellant Company,

APPEAL SITE AND SURROUNDINGS

2. No 192 Chiswick High Road lies within the busy Chiswick High Roa SB{% QIE II\/E D

occupies a corner site at the _:uncnon ‘with Eiliot Road, 2 mainly residgntial street of temace

houses. The appeal site comprises the basement and ground floor offNo 192, Above the
appeal premises are three floors of self-contained fats, 30 SEP 2010

CAFFE NERO

3. The Appellant Company told the tnquiry that Caffe Nero (which eaElllaaANN l N G

. Italian) trade specifically to meet the demand for speciality coffee in town cenire Jotations:
They say that they have 100 units spread across the country and that each operates on a
similar basis. They describe their units as coffee bars or. coftee shops and say that typicaity
cach one has a majonty of sales in specmhty cuffee (in bot liquid form), no primary cooking
activity, no table service and daytime opening hours.
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THE LAYOUT AND USE'OF THE APPEAL PRERISES

4.

A

There is litile dispute between the parties as 1o the basic geography and statistics of the
Appellant’s use at the appeal site, which I suminarise briefly below. The premises have a
total floor area of about 100 square metres, split about equally between the two floors.
Basement and ground floors both have a rectangular shape.

The ground floar is laid out as follows. The entrance door is on the south west comer.
Display cabinets and the serving area occupy part of the long east wall. There is a queving
and circulation area in front of that and a staircase to the basement and a staflfeustomer
toilet at the north end of the room, The rest of the ground floor is devoted to small tables
and seating, with 24 seats in all. The approximate breakdown of the floorspace is as
follows: display/serving area 18 %; queuing/circulation 26 %; seating 36 %,; staircase 10%; .
and toilet 10 %. Outside on the pavement are tables and about 17 chairs, available for use
in clement weather.

The basement is enurely taken up by small tables and seating, with benches, sofas and
chairs, about 29 seats in all.

From the Company’s records (two weeks in September 2002) the premises are patronised
by about 450 customers a day, spending about £2.75 per purchase. A percentage
breakdown of the sales is as follows: speciality caffees 59 %; other hot drinks 4 %, cold
Grinks 7 %; sandwiches (some toasted) and salads 14%; cakes, biscuits and pastries 14 %;
re-heated food 1%. .

The Appellant and the Council undestook a joint survey on Monday 16 Septe'nber 2002
during the opening hours 07, 00 - 18 00 hrs A total of 399 customcrs were recorded of

three hours were 08.00 — 10.00 hrs th‘n the numbers reducing progressweiy thcreaﬂer to
18.00 tus. Take-away customers were in the majority up till 05.00 hrs but thereafier were in

_ & minority.

The Counci! undertook their own survey in the week beginning 12 August 2002, taking
counts at four periods on most days. 'The figures produced are broadly in line with those
shown by the joint survey. One additional set of data were produced, corcerning the
_number of customers scated in the premises at the start of each of the observation penods

' N A*total of 296 seated customers were observed at the 20 observation times,
PHE APPEAL AGAINST THE NOTICE ON GROUNDS (b) AND (¢)
- Bach: ound

10. 1 deal thh these grounds of appeal together as the reprcsentanons from the parties on them

are closely inter-related.

SRS 5 A ,
L ll ror the .appeat on ground (b) to succeed the Appellant has to show, as a matter of f‘act, that

“the matters stated in the nolice, that is the material change of use of the premises to a café
((A3) use, has not occurred. For the appeal on ground (¢} to succeed the Appellant
Company has to show that the matters stated in the notice do not constitute a breach of

" planning control. The onus is on the Appellant to prove its case.
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Thc Cascs

. There is na dispute between the parties that the lawful use of the premises is a use for

purposes falling within Class Al of the Schedule to the Town and Country Planning (Use
Classes) Order 1987 (the UCQ). The Jong established use of the premtscs has been as a
hairdressers shop (Class Al.(e}).

. There is also no dispute that the whole of the premises, grovnd floor and basement, forms

the appropriatc planning uni: for the consideration of matiers relating to changes of use.

The relevant parts of the UCO and of Circular 13/87, which gives Goverament advice on
that UCO, are as follows. "Class Al. Shops” refers to use for all or any of 2 different
purposes, including: “(a) for the retail sale of goods other than hot food” ... and “(d) for
the sale of sandwiches or ather cold food for consumption off the premnses" In respect of
each of the 9 categories Class A] says that the use is one where “the sale, display or service
is to visiting members of the public”. “Class A3. Food and drink” says “ use for the sale of
food or dnnk‘for consumption on the premises or of hot food for consumption off the
premises”,

Paragraph 3 OFCnrcuIar 13/87 explams that the aim of the UCO is twofold: to reduce the
number of classes while retaining effective control over changes of use that, because of .
environmental consequences or relationships with other uses need to be subject to specific
planning applications; and to ensure that the scope of each-class is wide enough to take in .
changes that generally do not need 10 be the subject of specific planning control.

. The Circular reminds readers that in considering whether a material change of use has

occurred it is necessary to consider fist the existing primary use and that “it is the main
purpose of the use that has to be considered”. In connection with this point and referring to
Class Al the Circular notes, at.paragraph 17, that “a sandwich bar does not cease to be in

the shops class merely beranse it al<o sells hot drinks or i a few custamers eat on the ’r

premises”. Paragraph 19 refers to the (then) new food and drink class and indicates that it
brings together establishments prcwouslv treated as sui generis bike hot food shops,

testaurants, cafes, snack bars, wine bars and public houses. It says that the new class
reflects the breaking down of the traditional boundaries between different types of premises
and will enable the catering trade to adapt to changing trends and demands with greater
speed and certainty in premises where the potential environmental nuisances such as smell,

traffic and parking have already been accepted. Tt also refers to the need to consider the

option of granting planning permission subject to conditions in cases where serious
environmental problems are envisaged.

17. Very briefly the main points of the cases advanced by the main parf WR &CE‘*VE D

The Appellant

appeals on grounds (b) and (¢) are as follows.

‘30 SEP 2010

18. The Appeilant says that the company’s purpose is the retail salé of co fec and whether it is

served on of off their premises is of no concern in the context of the] U a gorrect
reading of the UCO the serving or drinking of coffee could fall wit LA EN I N G
A3. The UCO does not adopt a “priority” approach. The Council’s ]r.'l’_duau\.. ernphasis-on
the bare wards of Class A3 is incorrect. The proper way to determine which use class, if

W1
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19,

20.

-

any, the use at No 192 falls into is to decide, having looked at a range of factors, into which
use class it fits most comfortably.

In this regard a number of planning appeal decisions have been examined. This analysis
has revealed a number of factors that have fed Planning Inspectors 10 conclude that an
establishrent operates within Class A3 These include: the provision of a range of hat
foods, food cocked on the premises, waiter:waitress service, external consequences such as
smell or parking problems, the i :mpressmn created that the purpose is to serve food and
drink. The Caffe Nero operation has none of these characteristics and this is powerfil
evidence that the use does not fall within Class A3,

A number of {actors have fed Inspectors to conclude that an establishment operates within
Class Al, shops. These include: cases where the sale of speciality coffees for consumption
on or off the premises js the predominant use of the premises; where no external harm is

- caused; where the character of the use could be distinguished from the normal expectation

2L

22,

o
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24,
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of a café or restaurant. The use at the appeal site has 21! of these characteristics and this is -
further powerful evidence that if falls within Class Al.

Reliance is-placed upon two appeal decisions in particular as supporting the Appellant’s
case. These are, first the appeal by Costa Brothers Coffee Company relating to 181
Camden High Street, NW1 (the Costa case) and second, the appeal by Comerstones Coffee
Company relating .to 178 Fulham Road, SW10 (the Comerstones case). These
establishments and their uses are very simiiar to the appeal operation. In each of the two -
cases the predominant use was found to be speciality coffee sales, whether on or off the
site, and the presence of numbers of chairs and tables on the premises and the occurrence of
s:gmﬁcant on-site oonsumpuon was not found 10 be cnhcai

The appea] dectsmns subm:ued by the Counc:! do nol undermme thc Appellant’s case,

. Overall it is concluded that the use of the appeal site falls squarely within Class Al. 1tisa

coffee shop not a café, The appeals on grounds (b) and (¢) should succeed.

If it is concluded that the use is not Al then it must be a mixed use ~ 43 % of customers
buying refreshments for consumption off the premises is far to big to be an ancillary use. 1f
it is found that the use is a mixed use then the appeal on ground (b) would succeed but it is
agreed that, if the notice were corrected 10 refer to a mixed use, then the appeal on ground
(c) would fail. k would cause injustice to the Appellant if the notice were to be corrected
and i the notice were then upheld. The Appellant’s case has been based on the fact that the
breach alleged 1s a material change to an A3 use. Had the allegation been of a mixed use

_the Appellant would have appealed on ground (a) and the outcome of the appeal might well

shave been different. Accordingly in the mixed use situation the notice should be quashed.

7?18 Coum:;!

The. Council say that the determination as to the use class, if any, into which the

_establishment falls must start with the bare words of Classes Al and A3 of the UCO. The

primafy use of the appeal premises is plainly a use for the sale of food or drink for
consumpnon on the premises ~ the survey shows that well over half of the cusiomers
-consumc food or drink on the premises. A look at the UCO puts the use square[y within
“Class A3. Class Al does not provide for the sale of food or drink on the premises. The sale
of caffee is the sale of drink. lt matters not that the predominant use may be the sale of
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drink and that lintle food is sold. Wine bars and public houses that do not serve food are .
selling drink only and no onc would deny that they fall within Class A3. A usc can be
within Class A3 even if it is materally different from a restausant or public house ~ if it
falls within the orbit of Class A3. Tt matters not that there is no primary cooking -~ the UCO
says nothing ofcookmﬂ

26. In a situation where 4 use might be a restaurant or might be a sandwich bar where some
customers eat on the premises it is relevant to consider, inter alia, whether the use has the
tell-tale signs of a restaurant, such as primary cooking, fumes, waiters, faid tables and so on.
But these are not necessary features of an A3 use. A use can be for the consumption of
food on the premises without any of these elements. Likewise a use does not have to create
environmenial or amenity problems to fall within A3.

27. The question that must be considered is whether the predominant vse is for the consumption
of food or drink on the premises. In assessing that the best test is the activity the use
generates. 1t is customer movement that has the impact on the environment. The joint
survey shows ctcariy that a good majority of custorners consume their purchases on the
premmes That is a powerful if not compelling indicator that the use is A3.

28. The layowt of the premises, the large number of seats and the survey ewdﬂnce of
considerable use of those seats again is a slrong indicator of A3 use, albelt nat decisive on

its own,

29. The appeal-decisions relied upon by the Appellant do not support the appeal. For example, -
" in both the Costa case and the Comerstones case the Inspector’s views as to what
- constitutes the primary purpose and the primary use of those premises cannot be right — as
the Inspectors do nat consider the vital question as to whether the use for the sale of coffee
is a use for consumntion on or off the premiv.es Those decisinos as a whale may not be
wrong but the reasoning within them as to the primary use must be incorrect,

30. Overall, the use of the premises is as a café, falling within Class A3, and the appeals on (b)
and (c) should fail. Ifthe [nspector does not agree that the predominant use is A3 he must
consider whether o not the use is mixed ~ it cannot be AJ. If he concludes it is a mixed use
then the Council accept that the allegation in the notice cannot be corrected without causing
injustice 1o the Appellant. In those circumstances the ln::peclor should make clear that the
appeal on ground (c) would have failed.

Reasons
The Use Classes Ordér

31. I first give some consideration to the terms of the UCO in relation to this case. Class A3
requires that uses falling within it involve the consumption of food or drink on the premises

concerned or of hot food off the premises. In the case of the appepl
customers consumed their purchases on the premises. Thatisa substi- Rﬁﬁgtﬁ&/ E D
total of customers and it tepresents a large number of people using the premises in that way.
In my view this siteation poims strongly to the presence on the site of 2 primary use falling
" within Class A3. The Appellant emphasises that the main purchase is|(hot) coffef SER2010
must be a “drink” as far as the wording of the UCO is concerned. Agthe Council point out
many public houses do not serve food and the sale of drink by saclp E’t;lzc\house i3

usually regarded as a use falling within Class A3. N N I N G
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32. Taccept that the wording of Class A1, “Shops”, does not say specifically, under the heading ‘
Class Al.(a), that the retail sale of goods other than hot food is of goods for consumption
off the premises only. But the goods sold by most conventional shops, including food
shops, is obviousty intended for consumption or use off the premises only, Moreover where
Class Al does refer to the sale of food items, that is under Class Al.(d), it does specify that
the sale is for consumption off the premises. Furthermore it seems to me that if the authors
of the UCO had intended that serving or drinking coffee could falf within either Class Al or
Class A3, regardless of whether the drink was being consumed on or off the premises, they
would not have drafted Class A3 in the way that they have done, since they would have
realised that they were creating a conflicting provision. Had it been intended that coffes
should be regarded as a “special case” in the context of “drink” 1 would have expected the
‘UCO to say so.

33. These considerations lead me to lake the view that the intention of the UCO is that primary
uses for the sale of food or drink for consumption on the premises are to be regarded as
falling within Class A3 and not Class Al." ] find nothmg in the advice in Circular 13/87,
including paragraph 17, to suggest otherwise.

The Appearance and Layout of the Premises

34. Turning to the question of the appearance and layout of the appeal premises I saw at my
inspection that substantial and prominent parts of the ground floor are occupied by tables
and chairs and that the whole of the basement, apart from the small store and cleaners
rooms, is devoted to tables and chairs. The standard of furnishing and décor is good and the
place has a comfortable and relaxing atmosphere. The whole establishment gave me the
feeling of a place where refreshments are taken. As I have indicaled above appreciably

“"moré’ than” idlf of the clstomers consume their ‘purchuses un the premises and the spot
surveys indicate that sizeable numbers of people are to be found sitting there throughout the
- day. In this establishinent of modest size I consider that the numbers jnvolved will be very
apparent in the rooms. By conlrast the amount of floorspace devoted to the display of
goods for sale is quite limited, The premises have little of the appearance of a shop. Even
the two sizeable boards on the walls of the ground floor, advertising the drinks and foods
for sale, gave me the feeling of a place where refreshments are taken rather than of a shop.
In all these circumstances I am strongly of the view that the man or woman in the street
walkmg around the premises would conclude that he or she was in some form of café rather
than in 2 shap, '

The Nature of the Refreshments ana’ Service Provided

35. In support of the case that the appea] premises are in Al use the Appellant drew my
attentioo to matters like the limited range of food on offer, particularly hot food, to the fact
" that there'is very little food preparanon or handling, to the absence of waiting staff and laid

S “‘“‘wbics a.nd to the early closing time,

: , '; M w,f' o '
S et 36 Cerlamly these factors strongly support the view that the premises are not a restaurant. But
they do not rule out the view that the enterprise is some other form of A3 use and they do

N nothmg to show that a shop use exists.

3? Bmcally what the premises offer the customers is a wide range of quality coffees and 2
hrmted range of snacks, Morcover the snacks on offer include items like hot soup and
panmnl and although the service is cafeteria-style customers who choose to 1ake

Aa‘-. i’s i 5 ‘.;
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refreshment on the premises can drink and eat in some comfort. Although the shortness of * -
the menu and perhaps the smaliness of the tables does not encourage people 1o stay eating
and drinking for long periods the establishment offers a comfortable spot for a coffee break

or a mealtime during & working or shopping day. I find that in terms of the range of
refreshments and the service offered Lo customers ou the premises the use can reasonably be
described as a “café”. Although distinguished to a degree from earlier forms of café by the
quality and range of the coffees provided T take the view that the premises have much of the
characler of a traditional high street café, tea room or coffee bar, uses of 1he kind that are

_ normally found within use Class A3,

The Impact of the Use on the § zrrrauﬁdmgs

38. The Appellant Company said that the appeal use does not have any damaging effects on its
surroundmgs or on local amenity, unlike most uses falling within Class A3.

" 39, As there is no appeal on ground () in this case matiers refating 1o the environmental and
amenity impact, if any, of the establishment were not considered in depth at the inquiry. I

 offer no formal comments on those matters at all here, as 1 would not wish to prejudice any
future consideration of planning merits.

40. However & number of poinis relating to the impact of the use need to be made here, It is the
case that no fume extraction equipment is needed or used and so no problems of fummes or
fan noise asise. The premises do not stay open late at night and so the problems associated
with some late night uses do nol arise either. However in my opinion all such
considerations as these are of limited relevance in the determination of the appesls on
grounds {b) and (c) or in the determination of the use class into which this branch of Caffe
Nero falls. No doubt many uses falling within Class A3 do creale problems for their
neighbours. But uses do not bave to penerate anvirnnmental or amenity problems to fall
within Class A3, The UCO and the advice in Circular 13/87 makes no such stipulation and -

['am in fio doubt that many traditional tea rooms and cafés in town certres up and down the
country, that would be regarded as A3 uses because they scll food and drink for
consimption on the premises, cause no serious amenity or other problems.

q1. With regard to the general question of environmental harm the Appellant has drawn my
attention to one point about the recent appeal relating to a fast food outlet at 271 High
Street, Orpington. This point concerns a view expressed by the Inspector in that case. The
Inspector says that for him one implication of what is said in paragraph 19 of Circular 13/87
is that Class Al1.(d) of the UCO refers to food outlets that possess little potential for
“environmenta) harm of the kind attributed to A3 uses, [ note that remark but it has very
little relevance to.the present case. Class Al(d) covers, in terms, uses for the sale of
sandwiches or dther cold food for consumption off the premises. The use at the appeal site.
is quite clearly radically different from such a use and so any implication about Class

Al {d) that the Inspector detected have no bearing on the case before me. R E C E ,VED

Other Appeal Decisions

42. Considerable weight was attached by both main parties to a sizeable {number of a;ggé)
decisions that they put to me for consideration. The view of each sidejwas that\H 2010
that the side was putting to me contained strong pointers as to how I should determinc the

current appeal. Aftention at the inquiry focussed on two particular das N
Appellant company, the Costa and Cornersiones cases, bul I have cofsi er N , N G
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representations made about all of the cases. It is of course my duty to consider the present
case on its own particular merits and this T have done. But the other appeal decisions are a
material consideration.

43, I recognise that the representations made about all of these cases were of general assistance -
to the inquiry, in that for example they indicated the sorts of considerations that have been
found by other parties in other cases to be relevant — or not relevant - to the determination
of ground (b) and (c) appeals relating 1o Class Al and A3 and other uses. They also
Hustrated the great range of different sorls and conditions of food end drink and related
establishments that now exist up and down the country. But, for a number of reasons, 1
found all of these cases to be of very limited direct assistance.

44. With regard to the other cases all that has been put to me is the appeal decision letters and
the respective representations made about them by the main parties in the present appeal. I
mazke no complaint about this but inevitably the letters contain much less information about
the appeals concerned than T have available to me in connection with the current appeal,
Inevitably too the parties in the present appeal can only speak second hand, usually, about
the other cases. To be more specific, the Costa case decision has very little information
about the percentages of sales consumed on site and off site, information that is of
considerable relevance in the present case. Again in respect of the Costa case the' decision
letter deals very briefly with the reasoniug behind the Inspector’s view that the primary
purpose of the premises was the sale of cold food and hot and cold drinks for consumption
on and off the premises together with dry goods and so on. The letter refers to paragraph 17
of Circular 13/87 but that is of limited assistance. The letter says nothing about the
significance, if any, of where food items purchased are consumed, in the context of the
wording of use Classes Al and A3, a matter that featured extensively in the representations
made to me about the present case. The letier also gives no specific reasoas to back up the
view that the presence of tables and chairs in some numbers did not constitute & café use.
The significance of seating facilities was another matter of considerable debate in the case
before me. The parties who received that decision in 1998 evidently found it satisfactory.
But without their background knowledge, and four year later, I am left uncertain about very
important matters. In the ciccumstances I can attach little weight, in determining the present
appeal, to the Inspector’s findings, even though I have the benefit, in that panicular case, of
snunaccompanied visit, T have similar probtems in cons:dermg the other cases put to me
by both sides,

45, There is a further substantial problem: assessing the extent to which the circumstances of
the other cases put to me match those of the case before me for decision and therefore the
extent to which conclusions reached in the other cases may be applicable to the case before
me. The Cornerstones case illustrates this problem. It appears from the decision letter that
a significant majority of the customers at that establishment were take-away customers.

JJ-: w«That is substantially different from the situation in the case before me. Al Cormerstones

““there was seating for 20; at the appeal site the figure is nearly 70. It is very difficult 10
judge the significance of these differences in the context of the present appeal. I have found
similar difficulties in considering the other decisions put to me, including the case

" - submitted by the Council, relating to 146 Gloucester Road, SW 7, where thera is also a

" High Court judgement.  These considerations make it difficult for me, when making my
decision, to attach much weight to the other appeal decisions.
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Other maiters

46, The Appellant put 10 the inquiry that the majority of the 650 or so outlets operated by
Starbucks, Costa Brothers, Coffee Republic and Caffe Nero throughout the country trade as
Class Al uses and that that situation has been accepted by local planning authorities. It was
said that these outlets were all very similar. The Appellant suid that it was very undesirable
for the same uses to be trealed differently by different Councils. It was also put that in the
case of Caffe Nero the Class Al status of the outlets had been accepted by Councils all over
the country and that on the few occasions when local planning authorities had queried the
Al use they had subsequently accepted it.

47. 1appreciate the Appellant's general point. However I have almost no information about the
mass of sites brought into the debate or about the extent to which the use class status of
them has been a sensitive issue meriting attention by local planning authorities. 1 note too

_the Appellant’s evidence that the company’s offer remains essentially the same in all
focations but that the size and character of individual towns or business centres determines
the proportion of sales consumed on or off the premises.  This raises the possibility that
there could be material differences in the character of the use of different Caffe Nero
outlets. In all these circumstances I attach little weight to these representations in support
of the (b) and (c) appeals.

48. It was put for the Appellant that the Caffe Nero concept had not been invented in 1987 but
that if it -had been modem coffee shops would have been recognised as a Class Al use
because they had no harmful amenity or environmental effects. That speculation may. or
may not be right but it is not refevant to the present appeal. The UCO remains unchanged
as far as food and drink establishments are concerned,

Overall Findings

49. Finally I turn to the main matter, that is the overali planning use of the premises at the date
of the notice. Here I weigh all of the matters set out separately above.

50. The Appellant submits that the main purpaose of this Caffe Nero outlet is the sale of coffee
and its drinking, whether on the premises or off. 1 note that but it does not take things far
enough. :

51. I'have no doubt that one main purpose of the use of the premises can be identified. Coffee
and snacks are consumed on the premises on such 2 scale and in such a manner as to
constitute, as a matter of fact and degree, e primary use of the land, not ancillary to any
other activity. Well over half of the customers of the enterprise consume drink and food
there. More than 60 % of the floorspace is devoted to seating accommodation. A range of
drinks and snacks are available to be consumed on site. The layout and furnishings of the
place have the character and appearance of some sort of café use. When put together these
considerations point to the existence of a primary A3 use at the premises, a use for the sale .
of food or drink.for consumption on the premises.

52. However that is not the only activity at the abpeal site. “There is alsofa B@@&le E D

sales activily. This is largely in the form of the sale of take-away foffees and snacks, but
there is also a limited sale of “dry goods™ not for immediate consymptlon. Over 40 % of
the customers of the unit use it in this way as a conventional ghop. ThqeﬂshSEBstU
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- manifested on the ground floor of the premises by the display cabinets showing food and

53.

54,

33.

56.

drink items that may be purchased for consumption on or off the premises and by the small
display of "dry™ goods such as packs of ground coffee for sale.

The A3 café - style use and the retail activity are clearly distinct in planning terms. The A3 -
use has customers on the premises, and some of them in good weather on the pavement
outside as well, using almost all of the floorspace, for significant periods. Because of these
charalteristics the use has the potential to impact on local amenity and the local
environment. By contrast the customers who use the premises as a shop use only a small
part of the premises and are in and out much more rapidly.

The café use and the shop aclivity are also interlinked to some extent ~ they both use some
parts of the ground floor, the coffee making and food handling serves both eat-in and take-
away customers and most of the menu can be enjoyed by both.

1 have given careful consideration to the question whether the shop activity represeats a
separate primary usc of the land, and thus is pant of a mixed use, or is an ancillary or

" incidental to the primary A3 use. I consider the shopping activity, involving over 40 % of

the total customers, to be too substantial to be a mere incidental 1o the café use. T acceptthe
principle that an ancillary activily can be quite large yet still subservient o, or parasitic on,
a single main purpose. I also accept the principic that where there is mixed use with two
primary uses the two uses can be of substantial‘ly different sizes. It seems to me that in this
casc the premises are used by one occupier who carries on two distinet aclivities and that it
is really impaossible to say whether the'shop use is ancillary to the café use or not. In the
circumstances 1 find, as a matter of fact and degree, that the current use of the site is a
mixed use for the sale of food and drink for consumption on the premises, a use falling
within Class A3 of the UCO, and for the reaii sale of goods, a use witnin Class Al of lie
UcCo. .

Regarding the appeal on ground (c) 1 find, as a matter of fact and degree, that the change of
use of the premises from a hairdressers shop 1o the mixed use that I have just described, has
involved a material change of use of the premises, for which express planning permission is
required and has not been obtained. The ground (c) appeal would fail for that reason, With
regard o the appeal on ground (b) 1 find a5 a fact that the change of use alleged in the notice
has not occurred. In that circomstance it is open to me to consider corredting the notice to
allege a material change of use to the mixed use that 1 have found to exist. However it is
considered by both the Appellant and the Council that the notice cannot be corrected in that
way by me because it would cause injustice to the Appeliant. T accept that point, for the
reasons the Appeliant gives. As 1 cannot correct the allegation in the notice the appeal
against the notice as a whole must succeed and 1 shall quash it.

Conclusions

57.

For the reasons given above and having regard to all other mattecs raised, I consider that the '
appeal should succeed. Accordingly the enforcement notice witl be quashed,

THE APPEAL AGAINST THE NOTICE ON GROUND ()

, ..;.?‘ ,}58].

KF}E‘? né_;ticc is to be quashed the appeal on ground (f) does not fall to be considered.
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FORMAL DECISION

59. In exercise of the powers transferred to me, [ allow the appeal and direct that the
enforcement notice be quashed,

INFORMATION

60. A separate note is attached setting out the circumstances in which the vahdlty of this
_decision may be challenged by makmg an apphcanon to the High Court,

INSPECTOR

11
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For the Appellant |
© Mr James Fiﬁrﬂay - Of Counsel, instructed by Caffe Nero plc
 He calted: '
McBPriceMICA - Financial Director, Caffe Nero ple
Mr P Ellis DipTP MRTPL - Counsultant Chartered Town Planner

© For the Council
" Mr Richard Langham - Of Counsel, instructed by the Borox;éh Solicitor
| He called: |
Mr A Beamish BA DipTP MRTPI - Principal Enforcement Officer

Interested Person
Mr P Eversden - P - 40 Abinger Road London W4 1EX
Chiswick Protection Group
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Document 3 — Note of closing submissions for the Appellani
rDocument 4 —Note of closing submissions for the Council
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Document 8 - Copy of letter to the Appellant, put in for the Council
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