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	PLANNING SERVICES


TOWN & COUNTRY PLANNING ACT 1990 (as amended)
	

	


STATEMENT OF CASE FOR PUBLIC INQUIRY ON 24TH JANUARY 2017


APPEAL SITE 

15 Gayton Crescent

London

NW3 1TT
APPELLANT
Mrs Wendy Galway-Cooper
SUBJECT OF APPEAL

Appeal Statement in Support of the Decision of the Council to refuse Lawful Development Certificates for the erection of rear extensions.


COUNCIL REFERENCES: 

2015/5288/P; 2013/7388/P; 2008/4730/P
PLANNING INSPECTORATE REFERENCES: 
APP/X5210/X/16/3148353
1.0 SITE AND SURROUNDINGS
1.1 
A detached 3 storey single family dwelling house plus basement located on the south side of Gayton Crescent at the junction with Willow Road in Hampstead. The property is surrounded by garden amenity space although at the rear (east) this is quite limited but is larger on the south side adjacent to no. 14 Gayton Crescent and no. 41 Willow Road to the east. The building has lightwells at the front in common with other houses on the south side of Gayton Crescent. The building’s brick surface is painted in common with others in the locality. The building is not listed but is within the Hampstead Conservation Area where it and the rest of Gayton Crescent are identified as making positive contribution to the CA. Article four directions withdraw permitted development rights from the front of the property but not the rear.  

2.0 RELEVANT PLANNING HISTORY

2.1 
24th December 2008 Certificate of Lawfulness (Proposed) (ref: 2008/4730/P) refused for the erection of a basement, ground and first floor rear extension to single dwellinghouse (Class C3) for the following reasons:

3.0 The proposed rear extension would be more than one storey and would be within seven metres of any boundary of the curtilage of the dwellinghouse opposite the rear wall of the dwellinghouse.  It therefore fails to comply with Class A.1 (f) (ii) of the Town and Country Planning (General Permitted Development Order 1995 as amended by Amendment) (No.2) (England) Order 2008. 

4.0 The enlarged part of the dwellinghouse would have more than one storey and extend beyond the rear wall of the original dwellinghouse.  It therefore fails to comply with Class A.2 (c) of the Town and Country Planning (General Permitted Development Order 1995 as amended by (Amendment) (No.2) (England) Order 2008.
April 2012 planning application withdrawn (ref: 2012/0529/P) for the erection of a two storey side extension, a single storey front extension at lower ground level, and a new bay window with a balcony above to an existing dwelling house (Class C3). 
5.0 4th June 2013 Planning application refused (ref: 2013/1031/P) by the Development Control Committee (DCC) for the erection of a two storey side extension on south side, including erection of a new bay window plus new access with balcony and stone coping on north side; and erection of single-storey lean-to extension at lower ground level rear to an existing dwelling house (Class C3) on design grounds. This refusal is the subject of this appeal.

6.0 11th December 2013 Certificate of Lawfulness (Existing) (ref: 2013/7485/P) refused construction of rear W.C. extension and warned of enforcement action. 

7.0 11th December 2013 Certificate of Lawfulness (Existing) (ref: 2013/7388/P)   refused erection of four storey rear extension (south-eastern corner of building) and warned of enforcement action.

8.0 11th December 2013 Certificate of Lawfulness (Existing) (ref: 2013/7395/P)   refused erection of rear staircase extension and warned of enforcement action.
9.0 (These three refused CLEUD applications comprise the three elements of the rear extensions now the subject of the EN issued on 5th March 2014, the subject of this appeal.)

10.0 20th March 2014 Certificate of Lawfulness (Existing) granted (ref: 2014/0968/P) for removal of railings to north-western corner of property (junction between Gayton Crescent and Willow Road).

11.0 May 2014 Certificate of Lawfulness (Existing) withdrawn (ref: 2014/1374/P) for single storey rear extension.

12.0 2nd June 2014 Enforcement Notice issued (ref: EN13/1075) requiring reinstatement of front boundary railings on design grounds.

13.0 25th November 2014 public inquiry (Ref: APP/X/5210/A/13/2203132 & APP/X5210/C/14/2217197) into;  A) Refuse planning permission on 04/06/2013 for the erection of a two storey side extension on south side, erection of a new bay window plus new access with balcony and stone coping on north side; and erection of single-storey lean-to extension at lower ground level rear to an existing dwelling house (Class C3).

14.0 B) Issue an Enforcement Notice on 5th March 2014 alleging ‘The erection of three part rear extension ranging from single storey to four storey’ and requiring the recipient to completely remove the three part rear (east elevation) extension and make good the rear elevation.
15.0 The appeal decision dated 19th December 2014 part dismissed appeal A but allowed the southern two storey extension. Appeal B allowed the retention of the central staircase enclosure and single storey toilet extension but dismissed the appeal with regards the four storey s.e. corner extension (the subject of this appeal). The appeal decision also contained a number of pre-commencement conditions relating to the demolition that was expected to be carried out.  
16.0 19th February 2015 incomplete application 2015/0995/INVALID submitted for; ‘Details of; flank wall to stair tower and completion of roofing to lower ground floor extension, in relation to condition 1 of Appeal decision; APP/X5210/C/14/2217197, 19/12/2014, following enforcement action EN14/0149, for; The erection of three part rear extension ranging from single storey to four storey.’ 

17.0 16th September 2015 application 2015/5288/P for; ‘Construction of a three storey rear extension (south-eastern corner of building)’ submitted. The subject of this appeal.

4.0
SUBMISSIONS

4.1. The appellant does not appear to have submitted a formal  statement of case, rather they have sent a number of letters to PINS.  The Appellant wrote on the 10th June to inform that an appeal statement would follow on the 17th June, but this has yet to be received.  The Council have written to PINS and the Appellant on the 11th July and 1st August abut an formal appeal statement has not been offered; without confirmation from the Appellant or PINS, we do not know what the position is. 
4.2 
This application concerns a three and a half storey extension on the rear elevation on the south-east corner near the neighbouring property at 41 Willow Road. This extension together with other extensions on the rear elevation have already been the subject of an application for a similar CLEUD (2013/7388/P) that was refused 11/12/2013, an enforcement notice requiring its demolition issued 5th March 2014 and an appeal that was heard at public inquiry with a decision dated 19/12/2014 that upheld the enforcement notice in relation to demolition of this south-east corner extension.

4.3 
The Council refused the previous CLEUD (2013/7388/P) after local residents provided evidence that contradicted the applicant’s evidence. The applicant provided evidence that purported to show that a substantial start had been made on the rear extensions prior to October 2008 to take advantage of the provisions of the General Permitted Development Order 1995 before it changed to the GPDO 2008. Neighbouring residents had photographic evidence to show that the previous extensions had not been demolished prior to October 2008. Although the applicants appealed the enforcement on ground ‘D’ (that at the time the enforcement notice was issued it was too late to take enforcement action against the matters stated in the notice), they withdrew this ground of appeal just before the public inquiry into the matter.

4.4 
There was no new evidence submitted with this application and as the application was made just after the 9 month compliance period to comply with the enforcement notice had expired.  The Council consider that the submission of the application seeks to deliberately delay matters:  by appealing the refusal of the application and using the upcoming public inquiry as a reason to delay prosecution hearings, which the appellants request are adjourned until after that inquiry. The appeal against the refusal of this certificate was made on the morning that the Appellant was  due to appear in the Magistrate’s Court on the charge of non-compliance with the enforcement notice with regards the South East corner tower. The Inspector should note that the Council tried to refuse to accept this application under s70a of the Town & Country Planning Act 1990 which allows Councils to decline to determine applications if there has been no significant change in the relevant considerations and an appeal against the refusal of a similar scheme has been heard in the preceding two years. However the s70a only allows Council to decline to determine planning applications and not CLEUD applications. 
4.5
Applicant’s Evidence 

The applicant has submitted a site location plan, a block plan and a long covering letter with the application and thereafter has provided other letters in a similar vein.  Further evidence in support of this appeal has not been offered.  For the purposes of this appeal statement, the points made in the series of are summarised below:
· Following the Inspector’s decision the three rear extensions should be treated as separate structures and the central staircase tower is now authorised;

· The photographic evidence supplied by local residents was misleading; 

· The Council has evidence including a letter to a local resident dated 15th September 2008 where demolition is referred to, an application for a Certificate of Proposed Lawful Development (Ref: 2008/4730/P) which states that ‘the proposal has been started’, an application for Building Control validated on 1st October 2008 that records a commencement date of 15th September 2008;

· That the south-east corner extension meets the provisions contained in Class A (householder) of the 1995 GPDO i.e. does not exceed 10% of cubic content, does not exceed highest part of roof, not nearer to the highway that the house and over 2m from the boundary; 
· That the applicants submitted LDC application 2008/4730/P on 30th September 2008 but the Council wrongly assessed this application under the 2008 GPDO provisions which came into force on 1st October 2008 instead of the 1995 GPDO provisions.

· That the appeal decision dated 19/12/2014 found that the three elements of the rear extension should be treated separately and it flows from this decision that the south east corner extension should be treated separately and would be permitted development  under the 1995 GPDO.
Council’s Evidence 

The Council has considered all of the available evidence very carefully when it prepared a proof of evidence for the public inquiry in November 2014 that  heard these matters under oath and included:
· planning and enforcement officers attended the property in August and September 2008 and finding no work had begun, this directly contradicted the applicants first evidence as to when the work started; 

· the existing drawings submitted as part of 2008/4730/P on 30th September 2008 show the previous extension still in place;

· local residents exhibiting photographic evidence showing previous extension still standing in November 2008; 

· the property being removed from the Council Tax Valuation List in September 2008 because major building works had made it inhabitable and were only added back in September 2013.  It was viewed by a Council Tax  Inspector in April 2009 where it was noted that rear wall to building had been demolished and extension added.  When it was visited again by Council Tax Inspectors a number of times up to early 2013, works were found to have ceased and the property left uninhabited;

· although a building control application for the erection of a rear extension was made on 30th September 2008 no drawings were submitted and when the building control officer visited the site on the 7th and 10th October no one was available on site. New building control applications were made in April 2013 for new structural openings, new windows, walls being rendered and a new staircase;

· canvassers for the electoral register visited the property every year between 2008-2012 and found no one living at the property because it was under repair/renovation; 
· The appellants had opportunity to argue the case about permitted development rights at the previous inquiry but decided not too and withdrew these grounds of appeal (para 1 & 9 of the Inspector’s decision letter and paras 2-3 of the costs decision dated 19th December 2014) as to when the works were substantially completed at the last minute when they realized the strength of the Council’s evidence.
· The previous inspector did not decide in law that the three separate elements of the rear extension should be treated separately and that individually they could benefit permitted development rights, Para. 9 of the decision letter states ‘The appellant now accepts that the rear extensions are not within the permitted development allowances of either the 1995 GPDO or the 2008 amendment, and there is no ground (c)’; para 22 of the decision letter the Inspector’s states that he has decided to treat the south corner separately as he is allowed under s177 (1) in not granting planning permission for that specific element.
· The appellants appear to be making multiple appeals on the same enforcement notice, and refining there case in the light of the previous Inspector’s decision.  They appear to consider that the S.E. corner can now be looked at in a fresh light because the Planning Inspector has decided to allow the retention of the middle stair tower.  They have conveniently failed to read the decision letter as a whole and ignores the same Inspector’s decision to uphold the enforcement notice that the S.E. corner should be demolished. 
The fact that the appellant’s chose not to appeal on certain grounds at the previous appeal does not mean they still have the right to call those grounds for a new appeal, particularly at the time when they have been summoned to the Magistrates Court for failure to comply with that enforcement notice.

· The appellants still have not produced any evidence as to when the rear extensions were substantially completed and have not provided any first hand testimony about what was actually happening at their property during the time frame in question. When first questioned about this matter the appellants stated that the new extension was substantially completed prior to 30th September 2008, this is clearly not the case. 

· The basis for the appellant’s new appeal appears to be the assumption that as long as some demolition was started prior to 30th September 2008 this keeps the 1995 GPDO provisions alive. This is not the case; firstly the true test is whether the new extension was substantially complete on this date, to which the appellants have not submitted evidence in relation to.  Furthermore that any demolition had taken place before September 30th 2008 is not a relevant consideration given that demolition is not a material operation in this case; the development built is materially different to the certificate of lawfulness that they submitted on 30th September 2008 and the South East corner is part of a larger extension that is not permitted development under both provisions of the G.P.D.O.   

· The Inspector did not come to the conclusion that the S.E. corner was a separate development because the matter was not raised by the appellants at the inquiry.
· The Building control document dated 30th Septmber 2008 were available to the appellants prior to the inquiry; in fact the document  in question is in the appellant’s name. The building regulations application was made on 30th September 2008 for ‘rear extension’ but states stripping out commenced on 15th September 2008. However commencement of works was not reported to the Council and the application was put ‘In Abeyance’ on 12/10/2008 after a Building Control officers tried to visit the site twice but found no one on site on both occasions. This building control evidence formed part of my proof to the inquiry and was not challenged or examined by the appellants.

· The appellants did not contend that the South East corner, or any part of the rear extension was permitted development during the public inquiry and it was assumed by the Inspector that the appellants accepted the rear extension was not permitted development in fact or law as they now state. No evidence has been produced as to when demolition actually took place and certainly no evidence as to when the structures were substantially completed. The Inspector’s decision letter is clear and unequivocal when he ; dismissed the appeal and upheld the enforcement notice at para 65, stating:

65. Within nine months of the date of this decision:

(i) Completely demolish the three-storey extension and balcony located at the south east corner of the house and remove from the land all materials resulting from the demolition.
(ii) Restore the part of the rear wall of the house to which the extension is attached to its condition before the development occurred, including the removal of the French windows that open onto the balcony.
Documents
8.1
The Council may refer to all or part of the following list of legislation, national planning guidance, plans and documents and any other it considers relevant, having regard to the Appellant’s case to be identified in its Statement of Case or any other change of circumstances: 

o
Acts of Parliament and Statutory Instruments 

o
 Government Advice, especially 

-
National Planning Policy Framework 2012 

o
London Borough of Camden, Local Development Framework (2010) 

o
London Borough of Camden, Camden Planning Guidance (2011, as amended 2013) 

o
Correspondence and notes in connection with the applications (from London Borough of Camden files, the applicants, external bodies and third parties). 

o
 Relevant Inspector’s appeal decisions

o
The Council reserve the right to refer to other documents in response to the Appellant's case should it prove necessary to do so.
Contact: 
Gary Bakall, Principal Planning Enforcement Officer, 020 7974 5618
Deirdre Traynor, Appeals Supervisor, 020 7974 1785
9th August 2016
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