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148 CAMDEN STREET NW1 9PA

GROUNDS OF APPEAL

The reason why this application was refused is not the reason which is given in the decision notice.    The real reason why the application was refused was because Council officers were seeking to enhance their financial revenue in an unreasonable manner.

The planning officers made it clear that the applicant must submit a section 106 undertaking relating to prohibiting parking permits. The applicant indeed submitted such an undertaking in the standard format regularly used by Camden.  However, they resented the fact that the applicant prepared it.  They wanted to prepare it themselves, in order to be able to charge an exorbitant fee.  

We attach copies of correspondence.   On 2 October 2015, the Council wrote:

“Dear Mr Kaufman

We have resolved to grant planning permission subject to a legal agreement to secure car free housing….

“The site has a PTAL of 6B (excellent.)….”

Notwithstanding the section 106, this statement demonstrates that this appeal should be allowed in any case, because:
(i) The development is acceptable;

(ii) The site is in an area of excellent public transport.

Nevertheless, the applicant prepared the section 106 undertaking in the accepted established Camden format and he submitted it to officers.     However, officers were not satisfied.   Although it was in the same format they had already been using numerous times on other applications, they sought to prepare the same document themselves, but charged at a high fee, at the applicant’s expense. The applicant was prepared to pay a reasonable fee, but felt that this was morally unjustified, and he would not acquiesce.    Had the applicant paid the fee being demanded by officers, planning permission would have been granted.
A modified section 106 undertaking is to be submitted with this appeal. However, it remains open to the appointed Inspector to decide whether such an undertaking is really necessary, for the reasons to be given below.   It is our view that the reason for refusal is not justified, even in the absence of a section 106 undertaking.
Policy

Paragraph 204 of the National Planning Policy Framework states that planning obligations should only be sought where they meet all of the following tests:

· Necessary to make the development acceptable in planning terms

· Directly related to the development; and

· Fairly and reasonably related in scale and kind to the development.

It is for the Council to honour its obligations and explain their rationale for insisting upon a planning obligation for such a small scale development.

Policy DP18 of the Development Policies states:

“The Council will seek to ensure that developments provide the minimum necessary car parking provision…”

In order to comply with its insistence on this provision, the Council must explain what they regard as the ‘minimum necessary’.    If parking provision is ‘necessary’ for this small scale unit, situated within a highly sustainable location, then the Council must explain what special circumstances exist to justify such an alleged necessity.     In our opinion, provision would not be ‘necessary’.  Indeed, the officers have written that the PTAL is ‘excellent’.
We demonstrate below from case law and other appeal decisions that the approach which is taken by the Council is outdated and unreasonable.

Westminster City Council v. Secretary of State for Local Government and Acons
The whole concept of restricting parking permits by way of a section 106 agreement was discussed in the above case, in which it was ruled that such obligation was not appropriate.

There have been several appeal cases in Camden, each one demonstrating that the Council’s approach to restricting parking permits in a section 106 undertaking is not correct.
84 Hatton Garden EC1 (LB Camden)
The Inspector wrote:

“The Undertaking contains a covenant to the effect that (no-one) will be entitled to apply to the Council for a car parking permit … the appellant acknowledges that this covenant is similar to that which was the subject of Westminster City Council v. Secretary of State for Local Government and Acons. In that case the Secretary of State conceded that the Undertaking was not a valid planning obligation …  I am therefore unable to conclude that the covenant is a valid planning obligation and accordingly I give it no weight.”

4-6  Charlotte Street W1 (L B Camden)
The Inspector discussed in paragraph 14 whether the Council were correct in seeking to secure a legal agreement order to ensure that the proposed development is car free.  She wrote:

“The starting point is Policy DP18 of the Camden Development Policy Document 2010-20125, which states that the Council will expect development to be car free in the Central London area and for such developments will us a legal agreement to ensure that future occupants are aware that they are not entitled to on street parking permits.
“However, I have not been provided with sufficient information to establish that the obligation is necessary to meet the three tests for obligations set out in paragraph 204 of the Framework and Regulation 122 of the Community Infrastructure Levy Regulations.   One of these is that the obligation is necessary to make a proposed development acceptable in planning terms.   In particular, I have been given no explanation as to how the proposal would unacceptably contribute to the parking stress and congestion in the surrounding area. It does not follow to my mind that his is an automatic corollary, in the absence of a completed obligation….”
51 Doltan House, Werrington Street (L B Camden – 19 May 2016)
In paragraph 21, the Inspector wrote:

The proposal is located within a Controlled Parking Zone and has a PTA level of 6c.   Notwithstanding this, the Council has related the need for the obligation to an existing issue of car parking stress in the locality.   The Council has not however provided substantive evidence to support this assertion. Accordingly, I do not find the obligation necessary … it does not meet the tests set out in the Framework and Regulation 122 of the CIL Regulations.”
Analysis
The common denominator in the above appeals is that the insistence of Camden Council on a section 106 to control parking permits is not justified.    The Council has not produced any justification to demonstrate that such an obligation is necessary.

It is for the Highway Authority, under its remit given by the Road Traffic Acts, to limit the supply of parking permits if it deems fit. This is not the function of the planning authority.

The Council has agreed in writing that the development being the subject of this appeal is satisfactory in all respects, and that planning permission should be granted.    If such is the admission of the Council, there is little we need to add by way of evidence at this stage.

Section 106

As stated above, the applicant had submitted a section106 undertaking, and will do so again in this appeal.   However, it is still within the discretion of the appointed Inspector as to whether such an undertaking is ‘necessary to make the development acceptable in planning terms’ (paragraph 204 NPPF and Regulation 122 of the CIL Regulations.)    It is our view that such an undertaking is not necessary.  A Freedom for Information request (copy attached) reveals no applications for parking permits from this property.
Camden Council needs to admit that its real motive in this case was about increasing revenue, and for no good reason.   The section 106 which the applicant submitted was fully in accordance with their adopted format.    Councils cannot be given the freedom to exploit developers unreasonably without any justification.

Given that a section 106 was indeed submitted to the Council at application stage, but was rejected owing to their unreasonable demand for a high fee, the behaviour of the Council has been unjustified and may be the subject of an application for costs for their unreasonable behaviour.  
Certainly, the Council does not need to incur any costs in this appeal.   Since they have already stated that planning permission would be granted with a section 106 undertaking, then they do not need to contest this appeal.
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Documents

1. Westminster City Council v. Secretary of State for Local Government and Acons 2013
2. Appeal decisions:

84 Hatton Garden EC1 (LB Camden)

4-6  Charlotte Street W1 (L B Camden)

51 Doltan House, Werrington Street (L B Camden – 19 May 2016)

3. FOI request and reply.
Reasons for Hearing Request

(i) A full and thorough discussion is required to demonstrate that there is no substance the Council’s case.

(ii) Various legal and policy discussions are required to clarify the nature of the decision and its justification.

(iii) The central issue in this appeal has a bearing on numerous other cases in Camden and the remainder of London.

(iv)  A request to link this appeal with another (see below) results in the need for a detailed discussion on the implications of both developments.

Request to link appeals
We ask for this new appeal to be linked to appeal ref APP/X5210/C/16/3149980.

This is because it is the same owner, same appellant, same premises, and same floor of building. The issues in the two cases are directly relevant to each other.
