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1.0 
Site and Surroundings 

1.1 The Fitzroy Farm is a 0.45 hectare site containing an existing detached house located between Fitzroy Park to the north-east and Millfield Lane to the south. The site is also adjacent to Hampstead Heath. The house has its main entrance off Millfield Lane and a rear entrance via a private lane off Fitzroy Park; this entrance adjoins a bowling club and a property known as The Little House. Both roads are private roads. Fitzroy Park is a lengthy lane in a loop with entrances off Millfield Lane to the south and The Grove to the north; it varies in width with a minimum of 3.5m and average of 4.6m, it has no  pavements except for a short stretch of approx 45m on one side, and has a metalled surface. The private section of Millfield Lane forks off the main public thoroughfare of Millfield Lane at its junction with Fitzroy Park to the southeast of the site; this private section of lane runs for approx 350m until it peters out into a footpath onto the Heath. It is particularly natural in character due to its narrow width (at a maximum 5m wide but in reality narrower due to overhanging vegetation,with a section at the eastern entrance having only a 2.7m clear width), its gravelly non-metalled surface and its context adjoining a woodland belt and the Heath. 

1.2 The local area is characterised by large single dwellings, often on substantial plots of land and with substantial landscaping. There are a wide variety of styles and ages in the nearby dwellings. The property is located within the Highgate Conservation Area.  Millfield Lane is used as one of the entrances to Hampstead Heath, including Kenwood Ladies Pond which lies opposite the appeal site.   

1.3 See maps in Appendix showing context of the site and the proposed access roads of Fitzroy Park and Millfield Lane.

2.0 
Planning History 

2.1 Planning permission was granted on 19th September 2006 (ref 2006/3380/P) for the “demolition of the existing 2 storey dwellinghouse and ancillary outbuilding and construction of a new 2 storey plus basement dwelling”.

2.2 A number of conditions were imposed, including condition 10, the subject of this appeal. This stated: 
No development shall take place until details of a construction management plan are submitted and approved in writing by the Local Planning Authority. The plan shall address effects on residential amenity of the development and shall include but not be limited to, construction and delivery hours. 
Reason: To safeguard the character of the immediate area in accordance with the requirements of policies B1 and B7 of the London Borough of Camden Replacement Unitary Development Plan 2006. 


2.3
Details of the Construction Management Plan (CMP) pursuant to this condition were submitted in January 2008. 12 letters were sent to affected neighbours. The application attracted numerous objections as detailed in the Committee report- 37 neighbours, Ward Councillor Oliver, Superintendent of the Heath, Highgate Society, Highgate Conservation Area Advisory Committee, Fitzroy Park Residents Association. Copies of these letters were sent with the questionnaire.  Further objections and deputation requests were made directly to the Committee via the Supplementary agenda; copies of these are included in this statement’s Appendix 4. These objections were made by Hampstead Heath Winter Swimming Club, Kenwood Ladies Pond Association, Parliament Hill Lido Users Group, United Swimmers Association of Hampstead Heath, as well as Fitzroy Park Residents Association and Superintendent of the Heath (as before), plus 16 residents and a petition of over 100 signatures. The application was reported to the Council’s Development Control Committee on 15th May 2008. Minutes of that meeting are contained in Appendix 5. 

2.4
The application was refused on 21st May 2008 for the following reason: 


“The proposed Construction Management Plan is not considered to safeguard the safety and amenity of users of this area of the Heath* or protect the amenity of nearby residential occupiers in terms of noise and nuisance, contrary to policies SD6 (Amenity for occupiers and neighbours) and T12 (Works affecting highways) of the London Borough of Camden Replacement Unitary Development Plan 2006”. 
*The word “Health” on this reason in the decision issued is clearly a typographical error. 

3.0 Appeal Proposal


3.1 A detailed Construction Management Plan (CMP), in 2 documents with supporting plans in appendices, was submitted.  In summary the CMP provides details on the means of access to the site by construction vehicles (which will be shared between both roads), the hours of site operations, times and types of vehicle movements, security and physical protection of adjoining properties, and means of controlling traffic movements along the private section of Millfield Lane. On account of the need to avoid undue damage to the Little House which has a basement immediately adjoining the access off Fitzroy Park, it is proposed to use Fitzroy Park/Bowling Club Lane for lighter vans and cars and to use Millfield Lane for heavy lorries over 22 tonnes weight. A method for managing these lorry movements with the use of a banksman along this lane is explained in the secondary document dated 6th March 2008. 

3.2 Revision- The CMP has since been updated and refined by the agents in discussion with their subcontractors so that the vehicle delivery schedule in particular has been fully developed with a clear indication of the numbers and types of vehicles that would be using both roads on each day. The CMP also now does not involve Saturday working so that the overall duration of the vehicular movements will be 141 weeks and not 123 weeks as originally envisaged.  A legal agreement was also prepared which incorporates various additional  environmental and traffic measures to mitigate the impact of such construction traffic on local amenity and road safety.

3.3 This revised CMP with associated draft legal agreement was issued to all parties on 18th February 2009 and now represents the appellant’s final scheme. The legal agreement was since amended to take account of Council officer’s comments and redrafted as a Unilateral Undertaking. The Council’s case in section 5 below has thus been revised to take account of this revised evidence. 

4.0 Planning Policy Framework

4.1 The Statutory Development Plan is the Council’s Replacement Unitary Development Plan, which was formally adopted in June 2006. The policies relevant to the consideration of this appeal are SD6 (Amenity for occupiers and neighbours), SD8B (Disturbance from demolition and construction) and T12 (Works affecting highways).  Copies of SD6 and T12 have been sent with the questionnaire; SD8 is copied in the appendix attached hereto. 


4.2 Although it is acknowledged that this policy SD8 was not referred to in the reason for refusal, it was referred to in the Committee report (which is copied and referred to in the appellant’s appeal documents) and it is considered that the appellants have not been prejudiced by this inadvertent omission. It is noted that policies B1 and B7 were referred to in the original condition 10; however it is considered that, although these policies do refer to safety and amenity, they are not the most relevant policies in this appeal case and will not be referred to again in this statement. 
 

4.3 The UDP is supported by the Council’s Camden Planning Guidance (CPG) which gives more specific guidance on a number of issues. It was adopted in December 2006 and subject to public consultation. The CPG has 2 relevant chapters, entitled Construction and Demolition and Planning Obligations: Environmental Impacts.

 5.0     Council’s Case
5.1 The main issue in this appeal is the impact of the proposed construction methodology on the safety and amenity of neighbouring residents and of users of the Heath arising from the use of both Fitzroy Park and Millfield Lane as access for construction traffic.  The property is set within a large garden and well set away from neighbouring properties so it is unlikely that the construction of the new house in itself would cause serious loss of amenity to directly adjoining neighbours. The condition was originally imposed by the Council in the recognition that developments such as this, entailing the demolition of a dwelling house and rebuilding it with a new basement and the associated excavation and piling activities and vehicular movements required in removing spoil and delivering new materials, can have an impact on local amenity in terms of construction noise and traffic. UDP policy SD8 in particular seeks to minimise such effects on local amenity while policy T12 refers to the need to prioritise road safety. The Council, in refusing the details submitted pursuant to this condition, was primarily concerned at the nuisance that the construction traffic would cause to both neighbouring residents and users of the Heath, given the nature and duration of vehicular movements and the restricted nature of access to the site involving use of narrow rural lanes. Although the 2 roads in question are private thoroughfares, they are considered to be “highways” for the purposes of policy T12.


5.2 Most of the specified measures in the revised CMP would clearly assist in trying to minimise disruption in this constrained location. In particular the provision of a number of ‘banksmen’ would be critical to the safe and orderly management of lorry movements. However there still remains a serious concern in respect of the combined impact of the size, type and numbers of vehicles required in connection with the demolition, excavation and construction work, especially along Millfield Lane which has severe restrictions in terms of its capability of handling such large vehicles as envisaged in the CMP. Although the Council appreciates the efforts the appellants have made to minimise the impact of construction traffic on the safety and amenity of residents and users of the Heath, it is not convinced that its concerns relating to safety and amenity of highway users have been sufficiently addressed.

5.3 As described in para 1.1 above, the nature of both roads leading to the site is one of narrow lanes which were not designed to accommodate heavy lorries and construction traffic such as cranes. Although Fitzroy Park is wider, it can only accommodate 2 cars passing each other and there are only a few areas wide enough for vehicles to pass larger vehicles.  The photographs in the appellant’s Appendix 11 show that heavier/longer vehicles can cause severe traffic disruption because of this. It also has no defined pavements for most of its length. The private stretch of Millfield Lane is even narrower, mostly below 4m in width, and can only cope with single file traffic with no obvious passing places or refuges for pedestrians over the first 200m length up to the entrance to the Ladies Pond; indeed it is effectively a trackway with a rough unmetalled surface and overhanging shrubberies on both sides. Its entrance is at a junction of 3 other roads and another trackway to the Heath. It serves only 3 houses plus the appeal site and also provides an access to the Heath. The appearance and context of this lane is thus akin to a narrow country lane used only for occasional access by cars and tractors. This means that it is only suitable for a low number of commercial vehicles. Moreover this trackway is heavily used as an important access to the Heath and Ladies Pond by pedestrians (including children in buggies, swimmers, joggers and dog-walkers) and cyclists. Photographs of both roads are usefully provided in Appendices 8 and 9 of the appellant’s statement.   

5.4 The Council’s primary concern is the impact on safety of residents and road users, especially as the intention to use Millfield Lane for the heaviest vehicles will result in construction vehicles using the road least able to accommodate such vehicles. As explained above, this lane is effectively only a trackway and the concern is that heavy lorries will only just fit into this because of its very narrow width. The photos supplied by the Residents Association (see Supplementary agenda papers in Appendix 4) show that large lorries for spoil removal, material and concrete deliveries will only just squeeze into this lane with barely any room to spare; the overhanging shrubs and hedges restrict the track’s width even further at points. Fitzroy Park, although wider, also has constrictions in parts and lorries sometimes have difficulty in passing cars. Neither of these lanes have any formalised designated pavement, and Millfield Lane has no pedestrian refuges so pedestrians walk in the middle of the road. The largest lorries are considered unsuitable for Millfield Lane as their size leaves little if any room for error. On Fitzroy Park, the passing of 2 lorries, which will inevitably occur given the intensity of movements anticipated and the use of this road by refuse, delivery and construction vehicles associated with other properties, will be very difficult if not impossible. Given the number of movements involved, there is an increased likelihood of some damage arising within such a constrained space. This is of serious concern to residents of both roads as it increases the likelihood of accidents and damage to their properties despite the measures proposed by the appellants. 


5.5 Millfield Lane is also regularly used by visitors of the Heath on foot, often with dogs, children and bicycles. As there is no physical separation for pedestrians, and given that it is very narrow with no or few pedestrian refuge areas, there is a significant risk to pedestrian safety if the proposed construction vehicles were to use this road.  The CMP states that banksmen would be used to minimise this risk; however given that there is no room for pedestrians to wait whilst the vehicles pass, there would still be a significant safety issue as pedestrians would be forced off the road into the adjacent vegetation.  In addition, given the large number of construction vehicles proposed to use this road over a long construction period, this means that there will be a higher probability that an accident may occur.  Consequently, the CMP contravenes parts (a), (f), (h) and (i) of UDP policy T12.

5.6 Another concern of the Council’s is the amenity impact of the construction traffic in terms of noise and general disruption to neighbours, affecting their overall quality of life. Both roads intended to be used are narrow country lanes with very quiet traffic flows and low ambient noise levels. Increased lorry movements over an extended period, particularly by heavy lorries such as cement mixers and tipper trucks on an intensive daily basis (as explained in para 5.11 below) will undoubtedly worsen amenity to neighbouring residents living along both roads who are used to living in a peaceful semi-rural location. This nuisance would be caused by noise and diesel fumes of heavy lorries using both roads on a regular basis, especially as these vehicles will be driving slowly round bends or at junctions and then accelerating uphill such as on Fitzroy Park and Merton Lane, when the likelihood of such noise and fume nuisance would be intensified. Millfield Lane is also used as a recreational access to the Heath and swimming pond and such intensive use of the narrow track by heavy lorries over an extended period of time would cause serious nuisance and inconvenience to users of this lane as well as eroding the quiet rural ambience for which they have come to the Heath to enjoy.

5.7 It is difficult to make an accurate judgement of the impacts on air quality in the absence of more information. However the Council’s Environmental Health officers (EHO’s) advise that, due to the area’s secluded location away from major traffic sources and the narrowness of the roads, it is likely that the nitrogen oxide (NO2) levels would exceed the air quality objective for residential properties (which is just below the Government’s annual mean standard of 40 µg/m3). However the revised CMP now proposes a temporary road surface along Millfield Lane, and this remedial measure now addresses the Council’s concerns relating to the unpaved condition of Millfield Lane and the worsening of air quality by exacerbated generation of dust through vehicle movements. The CMP and associated legal agreement now refers to various mitigation measures on and around the site as recommended by the EHO’s and this is now considered acceptable.

5.8 The temporary road surface proposed for Millfield Lane to accommodate heavy lorries should ensure that no tree root compaction would occur. However there remains the issue of possible damage to crowns of trees overhanging from the Heath and adjoining properties; this is particularly the case with a section of low canopied trees on the Heath opposite Apex and Fitzroy Lodges at the eastern end, which would have their branches severely damaged by high-sided vehicles. Any pruning required may harm the amenity value of these trees and consequently the character and amenity of the conservation area and this area of the Heath. Furthermore there is no guarantee that such pruning can be carried out as they rely on the consent of landowners of both properties on either side, which may not be forthcoming.  

5.9 A potential alternative would be to have all construction vehicles use the access road (Bowling Club Lane) from Fitzroy Park; however this would require measures to prevent structural damage caused by lorries passing too close to The Little House as well as improvements to the road surface of Fitzroy Park itself (see para 5.10 below). In the latest submitted CMP, it is proposed to use this access road only for light traffic approaching from the north. As a result, the appellant proposes to prune 2 trees and fell 3 others on the opposite side of this road to allow lorries to pass at a greater distance away from The Little House. This is considered acceptable in itself as the trees are not valuable specimens in amenity terms, although replacement trees after the works would be welcomed. The appellant also proposes in the latest CMP a 1m deep 1m wide concrete strip along the side of The Little House to protect its basement edge.  However, although the appellant claims to have undertaken a structural engineering survey of The Little House, it is unclear to the Council if this measure would be successful in preventing structural damage as officers have not yet seen this report. Furthermore there is no guarantee that any of the remedial works as outlined above can be carried out as they rely on the consent of landowners of both properties on either side, which may not be forthcoming. In the alternative option as suggested above, where all traffic uses this access road , the appellant proposed a temporary road “bridge” to support the weight of these lorries alongside The Little House. No further engineering details have been submitted on this and similar concerns as raised above would also apply here.

5.10 The appellant is now proposing a temporary road surface to Millfield Lane which should be able to accommodate the extra weight of proposed lorry movements along this road. Nevertheless it is considered that a structural report will be required to assess the potential impacts of construction vehicles on the boundary walls and structures abutting Millfield Lane, notably Fitzroy and Apex Lodges on the eastern end, and mitigating measures to stabilise these structures should be proposed. Furthermore there is doubt whether Fitzroy Park roadway is capable of bearing the additional weight of such traffic envisaged on a sustained basis, albeit less intensively than Millfield Lane; this could lead to damage to the road surface and consequent loss of amenity and safety of users. Despite its current metalled surface, the submitted CBR test results conclude that this road (as with Millfield Lane) does not have sufficient load bearing capacity and that remedial work would be required to allow for these additional loadings from construction traffic. However it is not clear from the report whether this recommendation is based on all construction traffic using Fitzroy Park or only the lighter vehicles. In the absence of such clarification, the Council is concerned that, without any additional measures such as temporary road surfaces proposed here, such heavy usage could result in damage to the existing roadway as well as compaction of roots from overhanging trees along this road, to the detriment of their long term health and survival. 


5.11 Since the submission of the Council’s appeal statement, the appellants have now clarified the vehicle access routes to the site. It has been estimated there will be approximately 700 deliveries along Fitzroy Park and 1200 deliveries along Millfield Lane spread over a total of 138 weeks, or slightly more than 2 and a half years.  However, when interpreting these figures, it should be noted that these estimates only take account of the number of deliveries, not lorry movements, and neither do they take account of the impact that delays or interruptions will have on the delivery schedule.  Therefore these figures should be interpreted to mean that there will be at least 1400 lorry movements over Fitzroy Park, 2400 over Millfield Lane and that this would most likely be over a minimum period of 3 years.  The most intense period for movements takes place between weeks 29 and 33 (with the exception of week 31) over Millfield Lane where there is approximately one delivery every 15 minutes between 10:30 and 14:00 with a break between 11:30 and 13:00, with as many as 15 deliveries a day resulting in effect 30 movements per day.  The Council is not convinced that a window of 15 minutes is sufficient to allow for a vehicle to negotiate Merton Lane and Millfield Lane and then be loaded or unloaded; this level of intensity would not be acceptable because of the level of disruption to users of Millfield Lane and Merton Lane and to adjacent residents and of the traffic congestion that this would create over these routes.

5.12 Whilst such disruption on both roads may be tolerable for a temporary period, using heavy lorries at a frequency as intense as that proposed for a likely period of 3 years in this area would create a level of disruption that would be unacceptable to the Council.  This intensity of usage for this purpose over an extensive period of time would be excessive and lead to intolerable conditions for residents. Both lanes are only suitable for “a low number of commercial vehicles” as explained in para 5.2 above. Although this represents the most intensive level of vehicle movements, it has to be seen in the context of an extended build programme.  Clearly the consistent and intensive use of the lanes by vehicles, which are essentially unsuitable for these roads, for an extended period would lead to a serious and unacceptable loss of amenity and safety of residents and users of the lanes.


Other issues
5.13 The Council previously identified an issue of insufficient provision being made for emergency vehicle access; however the appellants have now submitted a Millfield Lane Emergency Procedure Plan (as appended to the Unilateral Undertaking).  Although this plan is less than ideal, Camden accepts that this plan will still deliver the required level of access that emergency vehicles will need to access sites on the proposed construction routes, and that this issue has now been resolved as much as is reasonably practicable.

5.14 The Council was previously also concerned about the need for vehicles to be held on the public highway awaiting entry onto the site.  The appellant has now submitted sufficient information to demonstrate that all vehicles can be held on site when preparing to leave, or will be waived on by a banksman at the entrance to Merton Lane down Highgate West Hill.  Camden accepts this as a resolution to this issue.  
5.15 It is proposed that the largest construction vehicles using Millfield Lane will be 11m long, entering Millfield Lane from Merton Lane.  It is considered that a 11m vehicle will not have sufficient manoeuvring space to turn into Millfield Lane, and so will be forced to mount the kerb and possibly the existing traffic island causing harm to the road network.  In order to prevent this happening and to provide more manoeuvring space, the appellant has identified that the traffic island at the south end of Merton Lane would need to be removed to accommodate larger vehicles manoeuvring to gain access to Millfield Lane.  Camden considers this island to serve little purpose as a pedestrian refuge and accepts that the removal of it would be of little consequence to pedestrian safety.  There is only a minimal amount of traffic using this junction at present, and the pedestrian desire line is for pedestrians to cross from the footway on the western side of Merton Lane to the southern footway of Millfield Lane in order to gain access into the Heath, or to walk adjacent to the Heath along Millfield Lane.  However, this traffic island is considered to serve the purpose of separating vehicles travelling southbound from Merton Lane into Millfield Lane, with vehicles travelling in the opposite direction.  Therefore Camden will consider the installation of alternate traffic separation measures such as modified road markings and the installation of a ghost island which will achieve the same objective of separating traffic at this junction. 

5.16 The Inspector’s attention is also drawn to the criticisms made by the Fitzroy Park Residents Association in their submission on the Supplementary agenda to the DC Committee (see pages 218-255 in Appendix 4). This contains an executive summary of the problems likely to be caused by such a demolition and construction project, a critique of the submitted CMP, and photographs illustrating the problems caused by lorries currently using both roads. This information is very useful in amplifying and supporting the Council’s case. 



6.0
Comments on Appellants’ grounds of appeal

6.1
The Council now requires for developments of this nature, involving substantial demolition and construction works especially in constrained situations, a CMP as part of a Section 106 agreement. The condition 10 subject to this appeal was attached to a permission issued in 2006 before the Council adopted its current practise of securing such works within a legal agreement. CMP’s refer to the need to minimise traffic disruption and to protect the safety of pedestrians and other road users. Thus any CMP required by condition 10 would have needed to refer to such issues as a matter of course (which the submitted CMP evidently does in terms of its proposed management of construction traffic); the additional reference to amenity in this condition is a reminder to ensure that the CMP also addressed this related issue of residential amenity. It is considered that the term “amenity” can be broadly interpreted in this context to include matters of not only noise and disruption nuisance but also well-being and safety of residents living nearby and using the road network. Nevertheless safety is a material planning consideration in assessing planning applications and the concern raised by the Committee of the development’s impact on this issue of safety is an entirely legitimate one.   


7.0 
Conclusion
7.1 Although the various individual measures proposed can be considered reasonable and appropriate, it is the combined impact of those disruptions in a severely constrained location that would result in an unacceptable impact on the amenities and safety of residents and users of both Fitzroy Park and Millfield Lane and the nearby Heath.


7.2 The Council submits that the proposed CMP is insufficient to minimise the negative impacts of the demolition and construction programme of the approved development. The Inspector is requested to dismiss the appeal. 

7.3
Suggested Conditions 


In the event of the appeal being allowed, no conditions are suggested. However the appellant has now prepared a planning obligation in the form of a Unilateral Undertaking (UU) which refers to the implementation of the CMP, and various measures such as highway works and setting up of a residents liaison committee. The Council has provided comments on this draft which have been mostly incorporated by the appellants. The Council nevertheless shares the residents’ concerns relating to the robustness and enforceability of the draft UU. However it considers that, without prejudice to its case in opposing the overall CMP, the revised UU is necessary to ensure that the amenity and safety of residents and road users is protected. The Council therefore recommends that if the Inspector allows the appeal, it should be made subject to this Undertaking.    


Appendices

1. site plan (scale 1:1250)

2. context plan (scale 1:2500)
3. UDP policy SD8
4. objection letters and deputation requests on DC Committee Supplementary agenda
5. extract from minutes of DC Committee meeting on 15.5.08 
