
From: Ross Anthony <ross.anthony@theatrestrust.org.uk> 

Sent: 12 September 2015 12:08 

To: Ampoma, Nanayaa 

Cc: Sexton, Gavin; Bushell, Alex 

Subject: RE: Important: CPT application  

Attachments: Decision-1539291.pdf; Report-1539293.pdf 

 

Hello Nanayaa 

 

Thank you for organising additional information regarding the potential noise impacts. I’d like to 

reiterate that Council must be satisfied these measures will achieve the noise mitigation levels 

required to ensure there is no conflict between the theatre and residential units to ensure the 

proposal does not conflict with para 123 of the NPPF and safeguard the theatre. If minded to 

approve the application, the noise mitigation requirements specified in the Sound Insulation 

Assessment must be included as conditions of consent. This should include the use of carpet on an 

acoustic underlay in the apartment on the level directly above the theatre, except the bathroom and 

kitchen, and the use of an acoustically isolated floor under the washing machine, as noted in the 

technical note. I also note the theatre does on occasion use amplified noise above 87dBA.  

The recommended conditions regarding construction management in my initial submission are also 

still relevant to assist the theatre operate during construction.  

 

For your reference, I’ve attached a report and refusal notice from RB of Kensington and Chelsea 

issued on the 10
th

 to a planning application above the Finborough Theatre that was made after the 

PINS decision I noted in my initial submission.  

 

Regards 

 

Ross Anthony 





Planning and Borough Development
Kensington Town Hall, Hornton Street, LONDON, W8 7NX


Executive Director Planning and Borough Development
Graham Stallwood


Anil Khosla & Associates
22 Heath Road Date: 10/09/2015
Potters Bar
Herts 
EN6 1LW


My Ref: PP/15/04451


Dear Sir/Madam,


TOWN AND COUNTRY PLANNING ACT 1990


REFUSAL OF PERMISSION TO DEVELOP


The Royal Borough of Kensington and Chelsea hereby REFUSES PERMISSION for the
development set out in the schedule below.


Your attention is drawn to the enclosed Information Sheet.


SCHEDULE


Development: Alteration to roof and construction of infill extension to create
3 self-contained flats at first and second floor levels.


Site Address: 118 Finborough Road, LONDON, SW10 9ED


RBKC Drawing Nos: PP/15/04451


Applicant's Drawing Nos: Site Location Plan, A011013/SO1, SO2, SO3, DP1 D, DP2
D, DP4 A, DP5, DP6, DP7


Application Dated: 12/07/2015


Application Completed: 16/07/2015


REASON(S) FOR REFUSAL OF PERMISSION ATTACHED OVERLEAF







REASON(S) FOR REFUSAL


1. The applicant has failed to demonstrate to the satisfaction of the local
planning authority that the noise mitigation measures proposed could be
implemented and achieved in conjunction with providing adequate living
accommodation. In addition the applicant has failed to provide sufficient
information to demonstrate that the residential units would not result in
noise disturbance to the theatre, that the existing ceiling is suitable for the
use intended or that the construction impacts would not have detrimental
impact on the theatre. As such the proposal does not guarantee the long
term future of the adjacent theatre contrary to the Council's development
plan and specifically paragraph 70 of the National Planning Policy
Framework and Policy CF7 of the Consolidated Local Plan 2015.


2. The proposed flat to the upper floor would provide sub-standard
residential accommodation by virtue of the low floor-to-ceiling heights and
the awkwardly profiled floor-to-ceiling relationship within the bedroom,
which would also reduce the useable floorspace of the flat to less than the
minimum size standards, and would therefore be contrary to policies of the
Consolidated Local Plan, in particular policy CH2, and policies of the
London Plan, in particular policy 3.5.


3. In the absence of a s106 planning obligations agreement to secure the
residential units be 'parking permit free', the impact of the proposed
additional residential unit on on-street parking pressure has not been
mitigated, contrary to policies of the development plan, in particular policy
CT1 of the Consolidated Local Plan 2015


INFORMATIVE(S)


1. To assist applicants in finding solutions to problems arising in relation to their
development proposals the Local Planning Authority has produced planning
policies, and provided written guidance, all of which are available on the Council's
website, and offers a pre-application advice service.


Pre-application advice was sought and provided. Unfortunately, this advice was
not adhered to. Nevertheless, the Council is ready to enter into discussions with
the applicants through the advice service to assist in the preparation of a new
planning application.


2. You are advised that this application was determined by the Local Planning
authority with regard to Development Plan policies including relevant policies
contained within the London Plan 2015 (Consolidated with Alterations since
2011); the Consolidated Local Plan 2015 and the 'Saved' policies of the Unitary
Development Plan adopted 25 May 2002. The relevant policies of the
London Plan were 3.5. Weight was also given to relevant local
Supplementary Planning Guidance/Documents and Statements, including: The
Boltons Conservation Area  Appraisal adopted (12), Transport adopted10
December 2008 (0803), Noise adopted 21 May 2009 (0902), Planning
Obligations adopted 17 August 2010 (1001). These documents were adopted
following public consultation.







The full report is available for public inspection on the Council’s website at
http://www.rbkc.gov.uk/PP/15/04451 . If you do not have access to the internet you can
view the application electronically on the ground floor of the Town Hall, Hornton Street,
London, W8 7NX.


Yours faithfully,


Graham Stallwood
Executive Director, Planning and Borough Development







INFORMATION SHEET


When a permission or consent is given it does not convey any approval, consent,
permission or licence under any Acts, Byelaws, Orders or Regulations other than those
referred to in the permission or consent.  Nothing in the permission or consent shall be
regarded as dispensing with compliance with such other Acts or Byelaws etc.


In respect of planning permission, your particular attention is drawn to the provisions of the
Building Act 1984, and the Building Regulations 2010 (as amended).


Also, the Council’s permission does not modify or affect any personal or restrictive
covenants, easements, etc., applying to or affecting the land or the rights of any persons
entitled to the benefits thereof.


Your attention is drawn to applicant’s rights arising from the refusal of planning permission
or Listed Building Consent, and from the grant of permission/consent subject to Conditions,
as follows:


1) If the applicant is aggrieved by the decision of the local planning authority to refuse
planning permission, Listed Building Consent, or approval for the proposed
development; or to grant permission or approval/consent subject to conditions, he may
appeal to the Secretary of State, under section 78 of the Town and Country Planning
Act 1990, within six months of the date of this notice.  Appeals must be made using a
form which you can get from the Secretary of State at Temple Quay House, 2 The
Square, Temple Quay, Bristol BS1 6PN (Tel: 0303 444 5000) or online at
www.planningportal.gov.uk/pcs. 


2) If permission to develop land or Listed Building Consent is refused or granted subject to
Conditions whether by the local planning authority or by the Secretary of State, and the
owner of the land claims that the land has become incapable of reasonably beneficial
use in its existing state and cannot be rendered capable of reasonably beneficial use by
the carrying out of any development which has been or would be permitted, he may
serve on the relevant authority where the land is situated, a purchase notice requiring
that council to purchase his interest in the land in accordance with the provisions of Part
VI of the Town and Country Planning Act 1990, or Part 1 Chapter III of the Planning
(Listed Buildings and Conservation Areas) Act 1990.


3) In certain circumstances, a claim may be made against the local planning authority for
compensation.  The circumstances in which such compensation is payable are set out
in Sections 114 of the Town and Country Planning Act 1990, or Section 27 of the
Planning (Listed Buildings and Conservation Areas) Act 1990.


4) The Secretary of State can allow a longer period for giving notice of an appeal but will
not normally be prepared to use this power unless there are special circumstances
which excuse the delay in  giving notice of appeal.


5) The Secretary of State need not consider an appeal if it seems to the Secretary of State
that the local planning authority could not have granted planning permission for the
proposed development or could not have granted it without the conditions they
imposed, having regard to the statutory requirements, to the provisions of any
development order and to any directions given under a development order.  








DELEGATED  Application Expiry Date: 10/09/2015


ROYAL BOROUGH OF KENSINGTON AND CHELSEA
REPORT  BY  EXECUTIVE DIRECTOR, 


PLANNING AND BOROUGH DEVELOPMENT
_____________________________________________________________________


APP NO. PP/15/04451 /Q18 Date: 10/09/2015
____________________________________________________________________


This application is for a class of development which may be determined under powers delegated
to the Executive Director, Planning and Borough Development. It is not an application which any
Councillor has asked to be considered by the Planning Applications Committee.


RECOMMENDED DECISION: Refuse planning permission


____________________________________________________________________


SITE ADDRESS


118 Finborough Road,
LONDON, SW10 9ED


APPLICATION
DATED


APPLICATION
COMPLETE


12/07/2015


16/07/2015


APPLICANT/AGENT ADDRESS
Anil Khosla & Associates
22 Heath Road
Potters Bar Herts
EN6 1LW
Applicant Dr S Chopra


___________________________________________________________________
Listed
Building


Cons. Area Boltons Ward Redcliffe


CAPS Yes Eng. Heritage Art '4' No


Consulted Objections Support Petition Comments
11 771 0 0 37
_____________________________________________________________________


PROPOSAL: Alteration to roof and construction of infill extension to create 3
self-contained flats at first and second floor levels.


RBK&C Drawing No(s): PP/15/04451
Applicant's Drawing No(s): Site Location Plan, A011013/SO1, SO2, SO3, DP1 D, DP2 D,
DP4, A, DP5, DP6, DP7







REASONS FOR REFUSAL


1. The applicant has failed to demonstrate to the satisfaction of the local
planning authority that the noise mitigation measures proposed could be
implemented and achieved in conjunction with providing adequate living
accommodation. In addition the applicant has failed to provide sufficient
information to demonstrate that the residential units would not result in
noise disturbance to the theatre, that the existing ceiling is suitable for the
use intended or that the construction impacts would not have detrimental
impact on the theatre. As such the proposal does not guarantee the long
term future of the adjacent theatre contrary to the Council's development
plan and specifically paragraph 70 of the National Planning Policy
Framework and Policy CF7 of the Consolidated Local Plan 2015.


2. The proposed flat to the upper floor would provide sub-standard residential
accommodation by virtue of the low floor-to-ceiling heights and the
awkwardly profiled floor-to-ceiling relationship within the bedroom, which
would also reduce the useable floorspace of the flat to less than the
minimum size standards, and would therefore be contrary to policies of the
Consolidated Local Plan, in particular policy CH2, and policies of the
London Plan, in particular policy 3.5.


3. In the absence of a s106 planning obligations agreement to secure the
residential units be 'parking permit free', the impact of the proposed
additional residential unit on on-street parking pressure has not been
mitigated, contrary to policies of the development plan, in particular policy
CT1 of the Consolidated Local Plan 2015


INFORMATIVES


1 Refused despite pre-app advice


2 Policies of Particular Relevance







DELEGATED REPORT PP/15/04451


Constraints


Conservation Area Boltons


Listed Building


Flood Zone 1


Critical Drainage Area No


Town Centre No


TPO No


Article 4 No


Summary report on application


1. Introduction


1.1 The Council receives around 6000 applications under the Planning Acts each year, so it is
not practical for all to be determined by councillors in a public meeting.  Many applications
are also fairly straightforward and do not involve complex issues of wider public interest
where the time and resources involved in a formal public discussion is necessary.  The
Council’s Constitution therefore delegates authority to decide many applications to the
Council’s Executive Director, Planning and Borough Development.  Councillors can then
spend more time considering the cases of widest public importance and greatest
importance to the community.


1.2 This application is of a nature where the Council’s Constitution delegates the authority to
make the decision to the Executive Director, Planning and Borough Development rather
than it being decided by a committee of councillors.


1.3 Before preparing this summary report a planning officer has visited the application site,
considered any relevant previous planning applications in relation to the development and
considered any comments made by those interested in the application such as consultees
with specialist knowledge and nearby residents.


1.4 By indicating that the development proposal complies with relevant local policies, the
planning officer is taking into account the information submitted with the application, any
previous relevant applications, observations during the site visit, any comments received in
connection with the application and any other case specific considerations which are
material to the decision.


2. Reason for delegated decision


The recommendation is to refuse


3. The site and its surroundings


3.1 The property forms the end of two terraces along Finborough Road and Ifield Road,
located on the inside of the corner where these two terraces meet. The property currently







provides a wine bar at basement and ground floor, a theatre at first floor and a flat at
second floor levels. It is located in The Boltons Conservation Area. There are no article IV
directions applicable to the property. It lies in the Ifield Road Neighbourhood Shopping
Centre.  


4. The proposal and any relevant planning history


4.1 Planning permission is sought for alterations to the roof and the construction of an infill
extension to create 3 self-contained flats at first and second floor levels. This would result
in a change from one existing 4-bed flat, ancillary to the use of the rest of the building as a
pub / theatre, to three flats; 1x studio, 1x 1-bed and 1x 2-bed unit sizes. Roof lights are
also proposed to part of the existing roof, where it is not to be extended.


4.2 Planning permission was refused in 2014 for a similar proposal for the following reasons:


1. The proposed roof extension, because of its bulk, mass, profile, design detail
and prominence, would be out of character with the host building, be an
unattractive feature, and would fail to preserve or enhance the character or
appearance of the conservation area and the views within it, contrary to
policies of the Core Strategy, in particular policies CL1, CL2 and CL3, and
'saved' policies of the Unitary Development Plan, in particular policies CD44,
CD45 and CD63


2. The proposed flat to the upper floor would provide sub-standard residential
accommodation by virtue of the low floor-to-ceiling heights and the
awkwardly profiled floor-to-ceiling relationship within the bedroom, which
would also reduce the useable floorspace of the flat to less than the minimum
size standards, and would therefore be contrary to policies of the Core
Strategy, in particular policy CH2, and policies of the London Plan, in
particular policy 3.5


3. In the absence of a s106 planning obligations agreement to secure
contributions towards local infrastructure and that the residential units be
'parking permit free', the impact of the proposed additional residential unit on
local infrastructure and on on-street parking pressure has not been mitigated,
contrary to policies of the development plan, in particular policies C1 and CT1
of the Core Strategy adopted 8 December 2010


4.3 The refusal was subsequently appealed. While the appeal was dismissed, none of the
above refusal reasons were upheld. The inspector considered that the roof additions would
preserve the character and appearance of the conservation area and that the floor levels
could be altered internally to allow a sufficient floor to ceiling height. The Inspector
dismissed the appeal on the grounds that the intensification of residential use would result
in a high potential for noise transfer between the residential units and the theatre below,
and vice versa. This would mean that the proposed residential units would enjoy a high
standard of amenity. This in turn could result in future residents requesting a Noise
Abatement Notice, which would mean that the long term future of the theatre would not be
safeguarded.


Reference Description Decision Implemented


PP/13/07255
Roof extension and infill extension
at first and second floors to provide
three flats.


Refused,
13/02/2014 N/A


PP/14/02415


Alteration and extension to roof
and construction of infill extension
at 1st and 2nd floors to create 3
self-contained flats and associated
works.


Refused,
27/06/2014
Appeal Dismissed
15/10/2014


N/A


5. Main relevant policies and strategies relevant to the decision







The development plan


5.1 The main planning considerations applying to the site and the associated policies are:


Consolidated Local Plan
Conservation area CL3, CL11


General townscape CL1, CL2, CL6, CL8, CL9


Living conditions CL5, CE6


Residential units CH1, CH2, CT1


These documents can be read online at:


Consolidated Local Plan:
https://www.rbkc.gov.uk/planning-and-building-control/planning-policy/local-plan/local-plan


Other local strategies or publications


5.2 The main relevant supplementary planning documents adopted by the Council are:


Boltons Conservation Area proposal statement
Noise


These documents can be read online at:


Conservation Area Proposal Statement:
http://www.rbkc.gov.uk/planningandbuildingcontrol/heritageandconservation/conservationar
eas/conservationareasexplained/proposalstatements.aspx   


Other documents:
http://www.rbkc.gov.uk/planningandbuildingcontrol/planningpolicy/supplementaryplanning.a
spx


6. Evaluation


6.1 The appeal decision on the 2014 scheme found the design and appearance of the roof and
infill extensions acceptable. In light of this decision the proposed external works and
extensions would preserve the character and appearance of the conservation area. The
proposed roof and infill extensions would not project beyond the prevailing building lines of
the host building and would not introduce any windows in areas where existing overlooking
doesn’t exist. As such, once complete, the proposal would have no impact on the living
conditions of the neighbouring properties.


6.2 The decisive issues are:


I Whether the proposed new residential units would be acceptable, including the living
conditions of the proposed units;


ii Whether the proposal would safeguard the long term future of the Theatre below; and
iii Whether the proposal would have an impact parking and he Borough’s highway network.


Residential units


6.3 The proposal would result in three additional residential units. It is unclear whether the
existing unit on the second floor is ancillary to the pub and theatre functions on the first and
ground floors. However, the Inspector (for the appeal of reference P/14/02415) made it
clear that, as no evidence had been presented to the contrary, that the unit was ancillary to







the other uses within the building and that therefore three additional residential units were
to be created.


6.4 The proposed units would be 1x 1-bed, 1x 2-bed and 1x studio. Access would be through
the same staircase as existing, providing independent access to the wine bar. The
provision of additional residential units is supported by Core Strategy Policy CH1, be it an
increase of two or three over existing. Given the constraints of the site, the proposed mix
would include a sufficient mix of sizes, according with Core Strategy Policy CH2 in this
respect. All units would exceed the GLA's minimum space standards (set out in Table 3.3
of the London Plan).


6.5 Concerns were raised under the previous application that the floor to ceiling heights within
part of the roof level unit would be below 2.5m. The scheme has been amended to show
an improved floor to ceiling height in this location. However, this has been achieved though
increasing the ceiling height as opposed to lowering the floor level, as opposed during the
appeal. This would improve the ceiling height in the centre of the room, but not where the
roof slopes down, and therefore would not increase the amount of usable floor space. It is
clear that this has been necessary due to the acoustic floor put in between the first and
second floor levels (this is dealt with in detail below). The Inspector stated that the previous
refusal reason regarding the inadequate floor levels could be overcome through varying the
floor levels. However, as this is not possible due to the acoustic flooring, this issue
remains. It is also noted that Section A-A has not been provided with this application, which
would show in more detail the floor to ceiling heights. As a result the sub-standard
floor-to-ceiling heights would affect the main bedroom and the size of the flat, when
measured to include the useable floorspace, would fail to meet the GLA's minimum flat
sizes. The standard of accommodation for this flat would therefore be unacceptable and
would fail to comply with Core Strategy Policy CH2 and London Plan Policy 3.5. 


6.6 It has not been demonstrated that the units would either meet the Lifetime Homes
Standards or that all reasonable measures have been taken to meet them. Given the
constraints of the site, it is unlikely that the units would be able to meet all the standards.
However, the standards are applied flexibly and it is unlikely that this factor on its own
would make the accommodation of unacceptable quality. The proposals are for less than
800 sq m of floorspace and therefore are not liable to affordable housing. The proposals
are therefore acceptable in this respect.


Theatre


6.7 The Inspector for the appeal scheme made it clear that the intensification of residential use
proposed could have a detrimental impact on the long term future of the theatre at first floor
level though noise transfer and the associated issues as a result of this. There are
examples where theatres have had to close, restrict their operations or incur expenditure to
overcome the problems experienced by adjacent dwellings. The proposal was therefore
considered contrary to policies CL5 and CE6 and to paragraph 70 of the NPPF.


6.8 The applicant has provided a noise report and details of an acoustic floor to be provided
between the first floor theatre and the second floor apartment. The noise report states that
the acoustic floor would result in no noise from the Theatre would be audible from the
residential units above the background noise levels. The conclusion of the report is that
therefore the residential units would not experience disturbance. Thus the residents would
not need to seek a Noise Abatement Notice and the future of the theatre would be
safeguarded.


6.9 While this may be acceptable, the applicant has failed to demonstrate that they would be
able to implement the acoustic flooring, while maintaining reasonable floor to ceiling
heights within the residential units, as set out above. Therefore the Council are not
satisfied that the necessary attenuation could be achieved within the building. Without a
clear indication that the long term future of the theatre would be safeguarded the
application is unacceptable.







6.10 In addition to the above limited consideration has been given to the transfer of noise from
the residential units to the theatre. While it is considered that this is unlikely to be greater
than the noise transfer in the opposite direction, the lack of inflation does not allow a full
assessment of this issue. There is also a lack of information regarding the structure of the
existing floor / ceiling and therefore it is unclear whether inserting a further acoustic floor
would be possible or affective. The acoustic report does not provide any information
regarding possible vibration impacts.


6.11 The Inspector for the appeal gave significant weight to the long term future of the theatre.
As a result the impact of the construction process on the theatre operation should be
considered. Extensive building works over a long period of time could impact on the
theatres ability to function. No information has been submitted to demonstrate how the
works would be undertaken and the impacts they may have on the theatre. While this may
not generally be considered a planning matter, in these exceptional circumstances, where
safeguarding the long term future of the theatre is a material consideration, this lack of
information is unacceptable.


Transport


6.12 Core Strategy Policy CT1 requires that cycle parking be provided with new residential
development. This is not proposed. However, the site is on a tightly constrained urban plot
with no opportunity to provide cycle parking. The proposals are therefore acceptable in this
respect. It would be required that the flats be 'parking-permit free' in order to ensure there
would be no increase in on-street parking pressure. This has not been secured and the
proposals therefore fail to comply with Core Strategy Policy CT1 and are unacceptable in
this respect.


7. Necessary associated infrastructure improvements


7.1 The proposals are for additional residential accommodation and are therefore liable for
Mayoral CIL. The levy within the Royal Borough is £50 per sq m and the proposals would
result in a net additional floorspace of 82 sq m. If otherwise acceptable, then the proposals
would be liable for Mayoral CIL to the value of £4,100.


8. Consultations carried out


8.1 11 nearby owners/occupiers were notified directly of the application. 
The application was advertised in the Kensington & Chelsea Chronicle on 24/07/2015
A statutory notice advertising the application was posted near the site on 24/07/2015


806 letters of were received objecting to the application, at the time of writing, summarised
as:


Comment Response


The proposal could have a negative impact
on the theatre and could result in a noise
abatement order due to noise transfer. The
proposal would threaten the long term future
of the theatre.


The applicant has failed to demonstrate
that sufficient attenuation measures could
be put in place to safeguard the long term
future of the theatre. This is a reason for
refusal.


The proposal could have an impact on the
long term future of the pub.


Once the works are complete, given the
separation between the pub and the
residential units, the flats would not
comprise the long term future of the pub.


There are errors and assumptions within the
applicant’s acoustic report. It does not take
full account of the noise impact of the
residential units on the theatre and does not
properly assess the existing floor


The current acoustic report and other
information are not considered to be
acceptable. The applicant has failed to
demonstrate that nose attenuation
between the flats and the theatre could be







construction. The report does not take into
account vibration or sound transfer from open
windows. 


sufficient to guarantee the long term future
of the theatre.


The structural integrity of the building could
be compromised. The woks could result in
damage to the building including water leeks
and collapsed ceilings that would hinder the
theatres operation.


The structural integrity of the building is a
matter for building control and does not
carry much weight in the determination of
this application. 


The construction process could harm the
operation of the theatre and pub.


The Council have concerns that the
building works could have a negative
impact on the long term future of the
theatre. This is a reason for refusal.


The theatre and pub should receive
compensation during the construction works.


This is a private matter between the owner
and the theatre and is not a matter for
consideration in the determination of this
application.


A number of conditions have been
suggested.


These are noted. However the application
is recommended for refusal.


Permission should not b granted to turn the
theatre and pub into flats.


The application is for residential units
above the theatre. Both the theatre and
pub would remain as part of the proposals.


Statutory consultees


Consultee Comment Where in the report
this is considered


The Theatres
Trust


Unable to support the application until
guaranteed that the Finborough Theatre is
fully protected.  Acknowledges the additional
noise information following the appeal, but
has concerns regarding relying on the
existing floor / ceiling and regarding the
construction impacts.


Suggests conditions if the Council is minded
to grant.


6.7-6.11


9. Recommendation


9.1 Refuse planning permission


GRAHAM STALLWOOD
EXECUTIVE DIRECTOR, PLANNING AND BOROUGH DEVELOPMENT


List of Background Papers:


The contents of file PP/15/04451 save for exempt or confidential information in
accordance with the Local Government (Access to Information) Act 1985.


10/09/2015 16:34:26





