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	Proposal  

	One of 8 separate applications showing the 8 separate studio flats that make up the upper floors of 299a Finchley Road have been continuously used as a self-contained flat for more than 4 years. 

	Assessment

	The application site is located on the west side of Finchley Road between the junctions of Lithos Road and Rosemont Road. It comprises a 4 storey building with a restaurant on the ground floor with residential above. The residential flats are accessed flats from the rear via a service road running from Lithos Road. The application site is not located within a Conservation Area, nor is it a Listed building. 
A floor plan shows that the 8 Flats are spread over 3 floors of the property with flats 1-3 on the first floor, 4-6 on the second floor and 7-8 on the top floor as per drawing no 9_S_R_101 dated 21/06/2015.
The application seeks to demonstrate that the flats have existed as self-contained, studio flats for a period of 4 years or more such that the continued use would not require planning permission.
The applicant is required to demonstrate, on balance of probability that the existing residential units have existed for a period of 4 or more years. 

Planning History  

EN07/0848 – Conversion into 8 self-contained studio flats-Found that has conversion occurred more than four years previously and was immune from enforcement action. A site visit at this time shows the layout of the flats the same as now. 
Applicant’s Evidence 

 A site location plan outlining the application site, floor plan for all flats - drawing no P001 dated 21/06/2015 and Council Tax records.
Council’s Evidence 

Council tax records have confirmed that the property has been 8 separate self- contained flats since 30th June 2003 following a visit to the property by the valuation office. It has been in payment continuously since then.
This matter was raised by the Council’s environment health team in 2007 and the property was investigated by planning enforcement in November 2007 where it was found that the property had been laid out as 8 self-contained studio flats, the same as it is now, for longer than four years and was immune from planning enforcement action.  
Assessment 

Sections 171B, of The Town & Country Planning Act 1990 restricts the taking of enforcement action where the breach of control is change of use to single dwellinghouse/self-contained flat to four years from the date on which the operations were substantially complete. Section 191 (2) of the Act allows Certificate of Lawfulness to be granted for such cases if the Local Authority is satisfied with the evidence of the lawfulness at the time. The latest advice of Lawful Development Certificates is contained in Planning Practise Guidance (Lawful Development Certificate, 17c, 06/03/2014), further advice is provided in DOE Circular 10/97, Enforcing Planning Control: Legislative Provisions and Procedural Requirements, Annex 8. In this case the applicant states that the use as a self-contained has been continuous since June 2003, this is corroborated by the Council’s own Council Tax records which state the property was laid out as 8 self-contained flats in June 2003 and has been paid as such ever since. A visit to the property in November 2007 by the planning enforcement team about this same issue shows the property was laid out as it is now. There is no evidence to contradict or undermine this version of events. The relevant test in these cases is the “balance of probability”, and the planning merits of the use are not relevant to the consideration of an application for a certificate of lawfulness; purely legal issues are involved in determining an application. It is considered that this evidence is sufficiently precise and unambiguous to justify the grant of a certificate. 
The Council’s own evidence is deemed to be sufficiently precise and unambiguous to demonstrate that ‘on the balance of probability’ Flat 1 at 299a Finchley Road has existed as a self-contained flat for a period of more than 4 years as required under the Act. 
Recommendation: Approve


	


