BRAVO HOUSE, 24-32 KILBURN HIGH ROAD, LONDON NW6 5UA. 
APP/X5210/C/13/2203616

Grounds of Appeal 

Preliminary issues

1. The enforcement notice is vague and a nullity for a number of reasons.  The enforcement notice asserts that the breach of planning control concerns the unauthorised change of use of the property from a (sic) HMO to 82 self contained flats.  
2. There is no explanation of why the change of use is alleged to be from an HMO or how the former use was an HMO or under which specific provisions or how it differs – if it does – from the permitted use under the planning permission granted on 23 December 2005.  Furthermore, the fact that the property may have been an HMO would not necessarily preclude it from being self contained flats.  The permitted use of the property pursuant to the planning permission dated 23 December 2005 pursuant to which the property was developed does not make reference to an HMO.  
3. The Appellant is prejudiced in that it is unaware of the basis of the allegation and why it is claimed that the change of use is unauthorised from an HMO to self-contained flats.

4. The requirements of the notice are too vague and uncertain.  The Appellant is entitled to know from within the corners of the notice what it is required to do.  It is not possible to understand from the notice what specific steps the Appellant needs to take.  The notice provides no explanation as to what is necessary to achieve either step 1 or 2.  The notice is uncertain, fundamentally flawed and is a nullity. 
5. Legal submissions will need to be made in respect of the defects in the notice.  Counsel has been instructed to do so.
Grounds ( b) 

6. The change of use from an HMO to self contained flats has not taken place as a matter of fact.  Factual evidence will be called as to the use of the property and the individual flats.  Legal submissions will be made as to the criteria for an HMO and whether the property was in use as an HMO and if so whether there was a change to self contained flats.  Reliance will also be placed on the grant of planning permission in December 2005 and evidence called as to the nature of the use permitted by that permission and the actual use of the flats.  It will be contended that there has been no change of use.  Oral evidence will need to be called and the witnesses cross examined.  Legal submissions will be made.
Ground ( c)

7. In the alternative, if the former use was an HMO and if there has been a change to self contained flats it will be demonstrated that this change of use is not material and does not constitute a breach of planning control.

8. In fact, the development that was implemented was that permitted by the planning permission dated 23 December 201..  This permitted a 5th floor extension containing 10 additional bedrooms and a ground floor Class A/B1 unit and a 59 bedroom residential hostel with communal facilities on basement to 4th floors and other associated development.  The only condition relating to the use of the rooms concerns the additional bedrooms on the 5th floor.  There is no condition relating to the use of the bedrooms on the other floors.  The Council appear to make reference to an earlier permission which was not implemented and which contained different conditions.  
9. The term “residential hostel” is not defined in planning law or policy.  In the present case, the development was undertaken in accordance with the planning permission and plans.  There was no condition requiring any particular communal facilities to be retained or maintained.  The question of whether a residential hostel is a “hostel” is a matter of fact and degree.  In the present case, the “residential hostel” provided in effect permanent accommodation rather than the type of hostel that provides for a transient population.  The residential hostel is counted as part of the Council’s housing stock.  As a matter of fact and degree the development permitted has many characteristics in common with a dwelling house.  
10. If there has been a change from that permitted to self contained flats this change is not material and does not constitute a breach of planning control.  The characteristics of the “residential hostel” as permitted and self contained flats are similar.  The characteristics of the uses are not materially different. 
11. The Appellant will call evidence of fact in respect of the permitted use and actual use of the property and will demonstrate that it is unreasonable for the Council to claim that the present use constitutes a breach of planning control.   Even if (which is not accepted) there was a change in use, this is not sufficient to constitute a breach of planning control.  The change must be material.
12. Legal submissions will be made as to the distinction between the permitted use and the actual use of the property with reference to the characteristics of the uses which will be the subject of oral evidence.  Legal submissions will be made as to whether the development originally permitted in December 2005 properly as a matter of fact and degree constituted a “residential hostel” and if it did what the characteristics of that use were as compared to the present use.  It will be demonstrated that ground (c ) should succeed.
 Ground (d) 

13. In the alternative, the change of use has subsisted for longer than 4 years prior to the notice being issued and is immune from enforcement action.  The Council’s approach is misconceived.  The issue for determination is how the individual flats were used during the relevant period not how they could have been used with the presence of the dining areas and kitchen.
14. The Appellant will call wide ranging evidence to demonstrate on the balance of probabilities that the flats have always as a matter of fact and degree been used as self contained flats.  The mere fact of removing the dining area and kitchen had no material effect on how the flats have been used for over 4 years prior to the issue of the enforcement notice.  
15. Regardless of the position in respect of the converted 13 flats, it is also necessary to consider how the remaining 69 flats have been used.  The Council’s approach is incorrect.  The question is not solely when the 13 flats were converted (although the Appellant will call evidence that they were so converted over 4 years ago) or when the dining areas and kitchens were removed but how the other 69 flats have been used and the characteristics of their use and whether they have been used as a matter of fact and degree as self contained flats for over 4 years.
16. Furthermore, it is necessary to examine each of the flats individually to determine the position in respect of each planning unit.

17. The Appellant will address the purported inconsistencies in the report provided to the Council in February 2012 and while it will correct some factual errors it will be demonstrated that when the correct issues are considered that report is consistent with the Appellant’s contention that no breach of planning control has occurred or if it has, that the breach is now immune from enforcement action.

18. The evidence will need to be tested under cross examination and legal submissions will need to be made.  Counsel has been instructed.
Ground (a) 

19. It will be contended that planning permission ought to be granted for the use.  There is no harm from the use and it meets the identified housing needs of the area.  The only pertinent condition on the December 2005 permission relates to the need not to use the property as a hotel which suggests the Council concern related to transient use rather than permanent residential accommodation.
20. The Council has failed to apply the requirements of the NPPF and consider the contribution made by this development to sustainable development.

21. The proposal complies with the terms of the development plan by providing low cost housing in a sustainable location. The mix is no different to that which would have occurred had the building remained in use as a hostel. The rooms are of an adequate size, popular with tenants and fully occupied. Rather than result in the loss of low cost housing as alleged by the Council the development maximises the use of the site for its provision. The accommodation places no different parking demands than the previous hostel use. 

22. It is also pertinent that under the Use Classes Order planning permission is not even required to change from an HMO to a single dwelling house.  The situation here is analogous albeit this is not a C4 use because of the scale of the building, the same principle applies.  The provision of self contained housing meets an identified need which the Council’s own policies strongly support.
Ground (f)

23. The notice is too vague and imprecise to understand what is required to be done to remedy the purported breach.  The Appellant reserves its position to put forward lesser steps should this aspect of the notice be clarified (without prejudice to the Appellant’s contention that the notice is a nullity).
Ground (g) 

24. The rooms are all let on minimum 6 month AST’s. In order to undertake the work identified by the Council it will be necessary to obtain vacant possession of the former communal rooms and then organise for the work to be undertaken. This could take up to 12 months and this is a more realistic period for compliance.
