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EED OF UNDERTAKING is given this2CH day of Rersbec2000

1 STORES LIMITED whose registered office is at Tesco House Delamare Road
t Waltham Cross Hertfordshire (“the Tenant”) and ESTATES & AGENCY
GS PLC whose registered office is at 33 Ely Place London ECIN 6TD (“the

er’

a registered oharge m,favour f LDC Trustees Limited (who have conscnted to‘ the
entering intd of thls Decd and *t__ Hit‘bccommg binding upon the Slte) :

The Council is the Local Plannmg Authority for the purposes of 'Se‘ctibn 106 of the Act -
for the area within which the Site is situated

The Council is also the highway authority (withi:s the meaning of the Highways Act
1980) for the area within which the Site is situated

. The Developer submitted the Application to the Council in respect of the Application
Site

The Council resolved to refuse planning permission for the Application and a decision

notice was formally issued on 13 January 2000

The Develbper has appealed to the Secretary of State under Section 78 of the Act against
the Council’s refusal to grant planning permission for the Application and a public

inquiry is due to commence on 19 December 2000

As regards the obligations in this Deed:

it is important to the Developer and to the Tenant that the retail store on the Site (and

which is proposed to be extended onto part of the Application Site) be as attractive as
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possible so as to assist in resisting the competition from nearby facilities and
consequently the Developer and the Tenant are prepared to pay a financial contribution
to the Council towards the cast of the Council undertaking works which will improve

the general appearance of the area; and

if the Permission is granted then the Site and the Application Site will be accessed by
service vehicles from Whitfield Street (in which case it will be desirable for the Council
ns highway authority to promote Traffic Regulation Orders under the Road Traffic
Regulation Act 1984 and to undertake works to apply a protective treatment to -the

pavement adjacent to the service area): and the Developer . and- the Tenant aré ‘jointly "

' prepared to pay a comnbutmn towards the cost of each’ of these

K OPERA’I‘IVE PART

Tlus Deed is made pursuant to Sectmn 106 of the :Act and is a planmng obllgatlon for_ﬁij"f;-? ‘

the purposes of that Sectlon of the Act

Subject to the Condmons Precedent the ‘Obligation shall be enforeeabie by the Counell.‘.'f-' '

Joxntly and severally agamst SRR ‘ S e b ‘

the ’Deﬁelc)'pér and ité"snccessdrs in title in respect of the freéhold interésts (onty) in the - - .
Site; and - o ‘ '

_the Tenant and its successors in title in respect of the leasehold interest (only) in the Site

INTERPRETATION
In this Deed the following expressions shall unless the context otherwise requires have
‘the following mediings: ' "

“Accrued Interest”

interest accruing on a daily basis at the rate prevailing for the relevant account in which
the money is held

"the Act"

the Town & Country Planning Act 1990 (as amended)
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"the Application"

the application submitted by the Developer for plann ..g permission for the Development
received by the Council on 7 December 1998 and given reference number PS9805221R2
“the Application Site”

the land known as 38-42 Whitfield Street in respect of which the Application has been

submitted and which is adjacent to the Site
“the Conditions Pre_qedent”

the conditions ;jrecedent set out in~Clause 3.1
“the Contributions” j |

the ﬁr’zﬁncial contributioﬁs payable‘ under the terms. of‘- this Dcéd | (whi‘c‘h for- the -

avoidance: of doubt are. the Pavcment Protection. Worksu Cdntnbutlon the. Sn’eet Scene
Contributlon and the Traffic Regulation Contribution) -

G‘Deed,,
this Deed of Undertaking

“"the Development" -

demolition of the buildings on the Application Site and redév‘é‘lopment to provide
-ancillary storage and bakery use (A1) to basement; retail use (as an.extension to-the
existing Tesco supermarket to the south of the Site) and business entrance to ground

floor; and business use {Class B1) to first and fourth floors

“Implementation”™

commencement of development by the carrying out of a “material operation” as defined
in Section 56 of the Act save that the definition shall not include works of demolition
site clearance ground investigations site surveys laying of services and service media
construction of boundary fencing or hoardings archaeological investigation or
landscaping works (and “Implement” and “implemented” shall be construed
accordingly)

“the Index”

the All Items Index of Retail Prices published by HM-Government {or such other body

on which responsibility for compiling the said index may devolve) and in this Deed the

_ 3
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“the Permissioﬁ”
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phrase “increased by application of the Index” shall be construed in accordance with
Clause 7.5

"the Obligation"

the covenant on the part of the Developer and the Tenant set out in Clause 4.1
“the Pavement Pratection Works Contribution”

the sum of four thousand eight hundred pounds (£4,800.00) (as mcreascd by apphcatmn

of the Indcx) to be used towards the Pavement Protection Works
“the Pavement Protection Works® _

the pavement: protectmn works set out in Part 3of Schedule 1

planmng perm1ssmn for the Development granted by thc Secretary of State (or an
Inspector duly appmnted to act on his behalf) pursuant to the Apphcatmn

“the Secretary of State”

tthecretarE;of State for the Environment, Transpoﬁ a;xd thc chlons .

"the Site"" o | '

the land known as 10-16 Goodge Street shown for the pnrposcs of identification ‘oﬁl‘y‘
edged in red on the Site Plan

“the Site Plan”

"tihé'pl)a_nr annexed hereto marked “Site Plan”

“the Street Scene Contribution”

the sum of one hundred thousand pounds (£100,000.00) (as increased by application of
the Index) to be used towards the Street Scene Works

“the Street Seene Works”

any one or more of the works set out in Part | of Schedule ! for the general

improvement of the appearance of the area around the Site
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“the Traffic Regulation Contribution”

the sum of three thousand pounds (£3,000.00) (as increased by application of the Index)
to be used towards the Council’s costs incurred in obtaining the Traffic Regulation
Orders

“the Traffic Regulation Orders”

the orders set out in Part 2 of Schedule 1

“Workmg Days”

the Councﬁzl \:hall, i cl'ade any’ Successor as Local Plannmg" ,uthanty,_ til‘/or h ghway
authority (as appropnate) ' : ‘

wier, § i

References n thls Deed to a Statute or Statutory Instrument shall mean and include any

statutory modification or re-enactment thereof

include an obligation to procure that it be done and words in this Deed placing a party

under a restriction include an obligation not to permut mfringement of the restriction

Clause headings do not form part of this Deed and shall not be taken into account in its

construction or interpretation

CONDITIONALITY

The Obligation is subject to and is conditional upon satisfaction of the following

conditions precedent:
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32 service of notice on the Council (in the manner specified in Clause 7.3 hereof) by the

Developer that it intends to Implement the Permission or (if earlier) Implementation of

the Permission by or on behalf of the Developer; and

33 receipt by both the Developer and the Tenant of a written undertaking from the Council

Agreeing to be bound by the terms on which the Contributions are to be paid by the

Developer and the Tenant pursuant to th:s Deed mcludmg (thhout prejudlce as to

repaxd to the Developer and the Tenant (lﬁ cqtlal proportmns) in full together wfth

o . | Miperued Interest): 0 b R
The Street Scene Contribution

{ ke 41 subject to the conditions sct out in this Clause 4 the Developer and the Tenant will pay

to the Council the Street Scene Contribution on the following terms:

4.1.1 ~ the Council shall not use the Street Scene Contribution otherwise than for the purposes
| of carrying out the Street Scene Works and adm aistering the carrying out of those
works (and for the avoidance of doubt the Council ::all be entitled to use part of the

Street Scene Contribution towards preliminary investigation design and supervision fees

connected with the Street Scene Works)

41.2 the Council acknowledges that it is obliged to obtain the best value for money that is

reasonably obtainable for the Street Scene Works and shall consider in good faith any
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reasonable proposals for the expenditure of the Street Scene Contribution put to it by the

Developer

the Council will hold the Street Scene Contributi~1 in an interest-bearing account on

trust for the carrying out of the Street Scene Works

{without prejudice to the remainder of this Clause 4) within 28 days of completion of the

Street Scene Works the Council will provide a full breakdown in writing of expenditure

~incurred in the COI!SI.‘nlcthﬂ of the Street Scene Works and if upon completion of them

any part of thg S‘ri'eet Seene Contrlbutlon (mcludmg any- Accrued Iﬂtcrest on it) remains

_ .:ugexpend_ d 1f sl&all be repa:d to the Developer and thc:i'-, enzmt (m qqual propombns) as

. the Counml shall not use the Pavement Protect;cm Contnbutxon otherwise than for the

purposes of‘cafrying out the’ Pavement Protection Works and admmi‘stenng the carrying "

out of those works {and for the avoidance of doubt the Council shall be entitled to use
part of the Pavement Protection Contribution towards preliminary investigation design

and supervision fees connected with the Pavement Protection Works) -

it is acknowledged that the Council is obliged to obtain the best value for money that is
reasonably obtairiable for the Pavement Protection Works and shall consider in good

faith any reasonable proposals for the expenditure of the Pavement Protection Works

Contribution put to it by the Developer

the Council will hold the Pavement Protection Works Contribution in an interest-bearing

account on trust for the carrying out of the Paveme: Protection Works

within 28 days of completion of the Pavement “roiection Works the Council will

provide a full breakdown in writing of expenditure incurred in the construction of the

7
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5.1

5.2

Pavemnent Protection Works and if upon completion of them any part of the Pavement
Protection Contribution (including any Accrued Interest on it) remains unexpended it
shall be repaid to the Developer and the Tenant (in equal proportions) as soon as

possible
The Traffic Regulation Contribution

subject to the conditions set out in this Clause 4 th« Developer and the Tenant will pay

to the Councll the Traffic Regulation Contribution on the fo]lowing terms:

the Counc1l sha]l not use the Trafﬁc Regulatlon Contnbutmn otherw15e 1han towards the

cost (whlch for the. avmdance of doubt shall mclude the adm1mstratwc costs of the

Counml s ofﬁccrs f obtammg the Trafﬁc Regulatmn Orders

V "-in thas Deed shai “be takcn to fetter the Councll‘s statutory dlscrenons as hlghway-

'authonty in relatlon to the promotlon and confi:matlon of the Trafﬁc Regulatlon Orders)

Lo IS

“ within 28 days of the Couticil-obtaining the Trafﬁ'*f‘R'egulatidﬁ Orders the Couticit will -

provide a full breakdown in writing of expenditure incurred in obtaining the Traffic
Regulation Orders and if upon obtaining them any part of the Traffic Regulation
Contribution {including any Accrued Interest on it) remains unexpended-it-shall be

repaid to the Developer and the Tenant (in equal proportions) as soon as possible
COVENANT BETWEEN THE DEVELOPER AND THE TENANT
The Developer and the Tenant covenant with each other that for the avoidance of doubt:

the Contributions and each part of them are payable by the Developer and the Tenant

jointly in equal shares;

any part of the Contributions (including any Accrued Interest on them) repaid by the

Council are to be held by the Devéloper and the Tenant jointly in equal shares; and
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brcaches)

; 'further actor deed on the pa

date hereof; or

they will comply with their respective obligations under this Deed

RELEASE AND WAIVER

The Developer shall on parting with the whole of its freehold interest in the Site be
released from all liability under the terms of this Deed (save in respect of any antecedent

breaches).

The Tenant shall on parting with the whole of its leasehold interest m the Site be

. released from all liability under the terms of thls Deed (saw: in respect of any antéccdent L

Thls Deed rnall be dcemed"”to--have beeti rcvoked and be of nio effect (wnthout hny

the Councll the Deve‘ioper or the Tenant) ift

the last-of the Conditions Preceﬁent shall not have been satisfied th}un S yéars. aﬂm‘ the

|!,,‘ S

- tha Permxss:on havmg been grantad shall: lapse wlthout first havmg be&zﬂmplemcnted or’

shal] be vaned or revoked other fhan at-the request of the Develbper 01“the Tfmant or-
the Permission having 'ber;n grantcd is qﬁashed following a successful lega] challenge

and in aft§ such case if the Contributions or any part of them shall have been paid by the
Developer or the Tenant pursuant to the Obligation they shall be repaid in full by the
Council forthwith on written demand from the Developer or th_g Tenant together with all .

Accrued Interest
GENERAL ADMINISTRATIVE PROVISIONS
This Deed is a local land charge and shall be registered as such

If any payment required to be paid by the Developer or the Tenant by virtue of any of
the provisions of this Deed is not paid on the due date it shall be paid together with
interest at the rate of 4% above the base rate for the time being of the Co-Operative
Bank (acéruing on a daily basis from the date on which the payment was due unti} the

date on which it is paid)




Any notice roquired to be served or given by the Dé'-;eIOper or the Tenant to the Council
under the terms of this Deed shall be deemed to be validly served or given if transmitted
by facsimile (and confirmed by transmission confirmation slip) delivered by hand or
sent by registered or recorded delivery post to the Council marked “For the Attention of
the Planning Obligations Officer” in the Forward Planning Team, Environment
Department, Town Hall Annex, Argyle Street, London WCIH 8EQ quoting the
reference “Goodge Street/Whitfield Street - Unilateral Undertaking™

Any nonce required to be served or given to the Developer or the Tenant shall be
deemed to be valldly served or givenif: e

: wapd ‘

refer.nce “Gogodge Street/Whitfield Street Unilateral Undertaking™ -

index prior to the date on which thc relevant payment falls due

EXECUTED AS A DEED AND DELIVERED by the Developer and the Tenant on the date of
this Deed

. 10
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B deIivered to the re'gistcred office of the Developer or the Tenant respectively;
n each case marked for the attentmn of the Cnmpany Secretary and bearmg the_- C

‘ Where 1in this Deed any payment is stated to be subJ ect ‘to mcreasc “by apphcatlbn 0f th"
‘.. v »Index” the amount of the paj)ment shaflbe. mercased by reference to the Index: with the y
-relevant indices being (a) the index at the date of thJS Deed and (b) the last pubhshed RN




SCHEDULE 1
Part 1 : The Street Scene Works

Any one or more of the following works within the vicinity o1 the Site:

. provision of landscaping
. installation of sireet furniture
. provisien of public art

. works to repair any part of the public highway (mcludmg any exlstmg landscapmg or
. street fummu'e) in the v1¢1mty of the Site i N

. prov:smn of cycle parkmg L L ) ‘ "5

. Councﬂ (havmg regard to the guidance in C;.rcular 1/97)

Part 2 : The Traffic Regﬁlﬁﬁor Orders

A tratfic régﬁleition order or orders (pursuant to the Road Tratfic Regulation Act 1984 or other
approptiate legislation) such as may be necessary to allow:

» appropriate loading areas on each side of Whitfield Street and

. appropriate “no waiting” restrictions on Whitfield Street between its junctions with Scala -

Sireet and Goodge Street outside of those loading areas

Part.3 : The Pavement Protection Works

Works for the application of an appropriate surface treatment to the pavement of Whitfield Street
adjacent to the Site with the intention of improving its resistance to damage from the movement of

roll cages across it

11
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. -~ any other wnrks agreed in wntmg by both the Develaper and ﬂxeiTcnant ]omtly wrth thc R



